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1 1]10. And that's about more Plan B?
2 | A. It says more Plan B."
3 ]0. That's right. And so you were the guy at TBW who would go to

4 |the IT guy in order to do Plan B transactions; isn't that right?

5 1A. No, it's not right. I've testified to you, Mr. Stokes, that

6 |what I did with Mike was every week, at least once or twice, he

7 |was doing data queries for me.

8 |0O. And so he's just doing data queries for you?

9 | A. He was doing data queries the whole time that he was there as

10 | far as I know.

11 ]0. And you were not asking Mike to deliver that data to Colonial
12 | Bank?
13 | 2. He would send the list to Teresa, who could check the list.

14 | He would send them to me if I wanted them or depending on what it

15 |was. It was all kinds of things. This is one e-mail out of
16 | thousands, and he would do all kinds of data queries for me.
17 0. Mr. Farkas, I thought Plan B was not just running data
18 |gqueries but was actually taking aged loans in other lines and

19 | re-advancing them on the COLB facility.

20 | A. See, normally COLB loans were advanced when you send them to

21 | the, when you send them to the closing table. That was the normal

22 |way that Plan B —— not Plan B, I'm sorry; you've got me thinking

23 |Plan B —— that COLB lcans. COLB was a whole loan line, and it was

24 | set up to, it was set up to fund loans for Taylor Bean to the

25 | table.
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1 Colonial's warehouse facility was too restrictive,

2 | because they didn't even have enough capacity to do one day.

2375

Now,

3 |this is way back in 2003, so I don't know what we were, what we

4 |were talking about back then, but when you had to put loans ——

5 |when you put loans into COLB from another way than the —- another

6 |way than the normal wiring the money to the closing table, then

7 |maybe that's what we were talking about Plan B. I'm not 100

8 |percent sure, because it's a long time ago, and I don't know, and
9 | that could have been what we were talking about.
10 0. So you Jjust can't remember what Plan B was back in 2003-20047?

11 |A. There were -- we used "Plan B" for lots of things, and I

12 |didn't talk about it wvery much, and I'm not 100 percent sure that

13 |we ever —- that I had a definition of what it was.

14 | 0. So your testimony is that all of these Plan Bs that you've

15 | seen throughout trial and these e-mails may be just different

16 |things. You're just not sure?
17 |A. Absolutely could be, because it's a common expression. You
18 | see it all the time. When somebody says Plan A is not working,

19 |we've got to go to Plan B.

20 | 0. In other words, it's a good code word, isn't it?
21 | A. No, it's not a good code word.
22 |0Q. In other words, if the government comes by after the fact and

23 | starts loocking at e-mails and they see "Plan B," they might not

24 | know what Plan B is.

25 | A. You know, Mr. Stokes, I assure you that was the furthest
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thing from my mind at that time.

Q. And so by using the term "Plan B," you could tell Mike to do
more Plan B without describing what Plan B was, and he would know
what to do?

A. You know, 1if I was trying to hide it, I wouldn't have sent an
e-mail, I wouldn't have put "Plan B," and I wouldn't have said
this -- I wouldn't have been so explicit. If I was thinking about
you coming back later and loocking into this, I certainly don't
think I would have been this plain about it.

Q. So you might not have thought about the government coming and
investigating this after the fact?

A. I never thought about the government investigating any of
this. No, sir, I did not.

Q. And when you sent Mike Wawrzyniak a Plan B request, you

didn't define for him what Plan B was in those e-mails, did you?

A. Well, vyou know, you only have one e-mail, and you don't know
what any of the conversations were around that, and so —— and I
don't know, either. So I can't really tell you what we were

talking about.

Q. And, sir, let's take a look at some Plan B e-mails then that
you sent to other people. Let's take a look at Government's
Exhibit 1-160.

A. All right.

Q. If you'd take a look at the second page? Do you see at the

top of the second page this second e-mail that Desiree Brown is




Case 1:10-cr-00200-LMB Document 238 Filed 04/16/11 Page 62 of 119 PagelD# 2934

Farkas - Cross

1 |asking you how you're going to cover a $463 million overdraft?
2 | A. I think it's 463,000.

3 1]0. 463,000, I'm sorry.

4 |A. I see that.
5 10. And you tell her to add it to the Plan B pairoff stuff?
6 |A Pairoff stuff, right. Pairoff Plan B. I don't know what

7 |pairoff Plan B is.

8 |0O. So was this as if you could speak French fluently back in

2377

9 12004, but today you have absolutely no idea what those words mean,

10 | because you can't remember French?

11 |A. You know, I have a hard time remembering what I had for

12 |breakfast, but I can't remember exactly what I meant by pairoff

13 |Plan B.

14 | 0. At the time, though, you clearly understood what you wrote

15 | there; isn't that right?

16 |A. I suppose so.

17 ]0. And, sir, at that time, you told Mike Wawrzyniak to do Plan B

18 |transactions, and you told from this Desiree Brown to do Plan B

19 | transactions?
20 | A. I don't think so. I said, "Add it to the pairoff Plan B.

21 |What was pairoff Plan B? I don't know.

22 |0Q. You just don't know.
23 | A. I don't know what pairoff Plan B, I'm sorry, I don't know.
24 |0Q. QOkay. Take a look at Government's Exhibit 1- -- the Court's

25 | indulgence?
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I'm sorry, Exhibit 1-104, please. Do you see here a

string of e-mails with Cathie Kissick from November of 20037

Al Yes, I do.
Q. Take a look at the bottom e-mail.
A. Which one?
Q. The bottom e-mail on the page.
A. Right .
0. If we could blow that up?

So Ms. Kissick is telling you to please make sure Plan
B, in caps, 1s enacted by Friday. Ray seems to sing a different
tune. This 1is not a long-term solution but to help at a point in
time. I'm getting incredibly frustrated. I've got a terrible
cold. I'm on vacation.

Do you see that there?
A. I do.
Q. So would it appear to you that Cathie Kissick understood what
Plan B was at that time?
A. What Cathie Kissick said is to enact Plan B by Friday.
Q. And would it appear to you that she understood what Plan B

was at that time?

A.

Q.

It appears that she does.

And your testimony is still that you didn't know what Plan B

was at that time?

A.

Q.

No. There was no definition of a Plan B at that time.

Okay. So then you respond to her, and you say, "If you want
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1 |to enact Plan B, which I will, you have to stop involving so many

2 | folks at TBW."

3 |A. Right.

4 10Q. So does that help refresh your memory as to what Plan B was

5 | back then?

6 |A. Sure. I mean, I already told you that, you know, Plan A
7 |wasn't working; we have to go to Plan B. She was going to stop
8 | the sweeping, and she wanted to —-- and she wanted to advance loans

9 |on COLB not through the normal way to fund the company instead of

10 |with those overdrafts.

11 ]0. So if Plan B is just doing a perfectly legal and legitimate

12 |transaction in which you're moving aged loans from one line to

13 | another and advancing them at a different rate, why do you have to

14 | stop involving so many folks at TBW?

15 |A. Because what she was doing at the time was her and Teresa

16 |would just broadcast everybody, and —-

17 0. And you didn't want everybody to know about Plan B, did vyou?
18 MR. ROGOW: Let him finish his answer.
19 THE COURT: Mr. Stokes, you do have to slow it down just

20 la bit. Let Mr. Farkas finish.
21 THE WITNESS: What was your guestion again?

22 | BY MR. STOKES:

23 |0Q. My question is if Plan B is just moving aged loans from one

24 | line to another, why do you have to stop involving so many folks

25 | at TBW?
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A. It was —— I testified that it was a variety of things, not
just that, okay, No. 1. No. 2 is the reason that I didn't want
them broadcasting everybody, the same thing at Taylor Bean, they
would put "To" and a whole string of people there, Teresa and
Cathie would, and then no one would know who was supposed to do
something, who wasn't supposed to do something, and it was
incredibly disruptive.

They did this for a long time until I asked them to just
please stop involving so many folks. Sometimes I would tell them
that, you know, don't involve so many people. 1I'd say, "I'm the
only person working on this," if I wanted it to come to me.

I would try to tell them how not to be so disruptive
with the company. It was a very busy, busy place, and everybody
knew that when Colonial Bank called or asked for something, they
had to drop everything and do what she wanted, so we wanted her
not to ask everybody to start doing the same thing. That's all

this amounts to.

Q. So, Mr. Farkas, in the e-mail below, she's just e-mailing
you. She's not e-mailing a string of people.

A. That's right.

0. And —-

A. So she's out of town on wvacation, so she e-mailed me from

her, from her wvacation e-mail or whatever, and she did that at the
bank. I think she must have had a group, you know, like a

one-button group that she pushed from the bank to e-mail all these
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people and Taylor Bean.
Q. Mr. Farkas, did your CEO know that Colonial -- that TBW moved

aged loans from one line to another?

A. Who, Paul Allen?
Q. Paul Allen.
A. Well, I don't know if he was CEO here yet. Was he?
0. At a later time, would he have known?
A. Did Paul know? He didn't know.
0. How about Delton de Armas, your CFO?
A. Delton —-- yeah, Delton knew.
Q. Delton would know that.
And how about Jeremy Collett?
Al Jeremy, I don't know if Jeremy had to know or not, no.
0. What about Donna Skuhrovec?
A. Yes.
Q. What about Erla Shaw?
A, No, she wouldn't know.
Q. Okay. There —— people in —— Raron Pitone in Secondary

Markets, would he have known that loans were moved from one line

to another?

A. No, I don't think it mattered to them.

Q. It didn't matter to them, but they would have been aware of
that?

A. Well, I mean, I don't think that would be something that they

would know. It didn't matter —-- it didn't really matter where the
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loans were financed.
Q. In other words, they got pipeline reports that would show

where one loan was one day and perhaps in another place on another

day?
A. Well, no, that was -- no, they didn't.
Q. Now, Mr. Farkas, take a look at Government's Exhibit 1-144.
THE COURT: Is that in evidence or not?
MR. STOKES: It is not at this point, Your Honor.
THE COURT: All right. Is there any objection?
MR. ROGOW: I haven't seen it.
THE COURT: Well, you're not going to see it on the
screen until —- somebody show it, please, to Mr. Rogow.
MR. ROGOW: No objection.
THE COURT: All right, it's in.
(Government 's Exhibit No. 1-144 was received in
evidence.)
MR. STOKES: If you'd blow up the middle two e-mails?
Q. Do you have that in front of you, Mr. Farkas?
A. I do.
Q. Do you see the e-mail from Cathie Kissick to Jjust you and

Teresa Carrier on April 27, 200472

A, Yes.

Q. And she says to you, "It's a shame that the 11 million found
cannot be applied to Plan B"?

A. Right.




Case 1:10-cr-00200-LMB Document 238 Filed 04/16/11 Page 68 of 119 PagelD# 2940

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Farkas - Cross 2383
Q. And then you respond up above that, "No kidding"?

A. Right .

Q. Now, first, sir, she's not broadcasting this to the whole

office, is she?

A. No.

Q. In fact, every e-mail you've seen in this trial about Plan B
is between at most you, Cathie Kissick, Teresa Kelly, and Desiree
Brown as it relates to the COLB facility; isn't that right?

A. I don't recall every e-mail.

Q. And, sir, if Plan B 1is just aged loans moved from another
line and re-advanced at a higher rate on the Colonial line, why
does it matter if this $11 million is paid to Plan B as opposed to
something else?

A. I don't know what we did with it. I don't have any idea of
the circumstances regarding this e-mail.

Q. Sir, Plan B was, in fact, Jjust covering up a hole at Colonial
Bank; isn't that right?

A. No, it wasn't a hole. It wasn't a hole, covering up a hole
at Colonial Bank. I didn't, I didn't say that.

Q. I agree, you didn't say that. I was asking you isn't it true

that Plan B was simply fake data covering up a hole at Colonial

Bank?

A. No, sir, that's not true.

Q. And hence, that's why money needs to go towards paying down
Plan B~?
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1 |A. No, sir, that is not true.

2 10. And you had frequent conversations with Cathie Kissick about
3 |paying down that Plan B hole; isn't that right?

4 |A. I mean, no, that's not true.

5 10. So you didn't have any conversations about paying back Plan
6 | B?

7 |A. You said paying back Plan B hole.

8 |0O. Okay. Did you have any conversations with Cathie Kissick

9 | about paying back Plan B?
10 | A. I had numerous conversations with Cathie, and we needed to

11 | reduce the entire relationship from time to time; that's for sure.

12 0. Let me ask my question again: Did you have conversations
13 |with Cathie Kissick about paying back Plan B?

14 |A. Yes.

15 | 0. Sir, Plan B loans are simply loans that are moved to the
16 |Colonial Bank line that are real loans; 1isn't that right?

17 |A. They were all kind of things. You know, you keep saying

18 |that, but they were all kind of things that we, that we advanced

19 |after the fact onto COLB.

20 0. So are you changing your description of what Plan B is?

21 | A. No, I'm not. I mean, you keep saying that I Jjust said it was
22 |one thing, and it wasn't. I said it was several things the first
23 |time you asked me.

24 |0Q. Were all the things that you knew of with Plan B real loans?

25 | A. Yes, they were real loans.
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Q. And so real loans can be sold; isn't that right?

A. Not always, no.

Q. And so if you have real loans on the line, you don't need to

pay back Plan B, do you?

A. Yes, you do, because they don't —-—- those loans were beyond
the terms of Plan B generally, and they were not salable. Some of
them stayed there for a long, long time.

Q. So do you now remember then what Plan B was?

Al I don't remember what Plan B was. I mean, you're, you're —-—
I told you —— I've not changed my testimony. I told you that

Plan A wasn't working, the overdrafts. Plan B, as Cathie called
it, and she called many things Plan B, in this instance, we were
trying to advance loans on COLB so she wouldn't have to do the

sweeping anymore.

Q. So Plan B in your testimony were completely legitimate loans?
A. They were, they were, they were loans.
Q. Take a look at Government's Exhibit 1-151.

THE COURT: Is that already in?

MR. STOKES: Yes, 1t 1is, Your Honor.

Q. If you'd take a look at the middle e-mail?
A. Right .
Q. Let's take the top three e-mails. Do you see the e-mail from

Cathie Kissick to you and Teresa Carrier on May 21, 20047
A. Yes.

Q. Subject line: "T am a little confused"?
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1 |A. Right .
2 10. And Cathie Kissick says to you that I was Jjust informed that

3 |I have to interview an on-site auditor on 5/24 for a position to
4 |do nothing but review mortgage warehouse loan accounts. Joy.
5 | Then she goes on to say, "Therefore, we need to make sure all dog

6 | loans are cleaned up within the next 30 to 45 days"?

7 |A. Right .
8 |0O. And what you just described as Plan B as being loans that
9 | sometimes were not sellable, aren't those —-- your description,

10 |wasn't that really just dog loans?
11 |A. No.
12 0. Aren't dog locans just loans that have problems, scratch and

13 |dent, loans you can't sell, that are past their age limits?

14 |A. No.

15 | 0. What are dog loans then?

16 |A. See, the -- dog loans —— I don't know. I don't use the term
17 | "dog loans." Cathie used the term "dog loans" for loans that she

18 |didn't like, I guess.

19 | 0Q. So you didn't know what the term "dog loans" meant then?
20 | A. I did not say that. I said I did not use the term "dog

21 |loans." Cathie used —-

22 |0Q. What did you understand Cathie to mean by that term?

23 | A. They are loans that she did not like.

24 |0Q. Did she have any particular reason for not liking them?

25 | A. Because they were, they were -- I don't know why. I mean,
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1 |there were various reasons I suppose she didn't like them. They
2 |weren't, they weren't sold off the line.
3 10. And then she goes on to tell you, "Also, need to be able to
4 | show source/use of funds for Plan B. 1Is that possible?"
5 Do you see she says that?
6 |A. Yes.
7 10. First I want to ask you do you see that she's distinguishing
8 |Plan B from dog loans?
9 | A. Yes.
10 0. And then she's asking whether -- she says that you need to be
11 |able to show the source/use of funds for Plan B. Isn't that
12 | right?
13 |A. Yes.
14 0. She says, "Is that possible?"
15 |A. Yes.
16 | Q. Now, for a legitimate loan, it should be very easy to show
17 | the source and use of those funds; isn't that right?
18 |A. Well, that's right.
19 | 0Q. And you say in response to her, "Pretty tall order, the last
20 |part."
21 |A. Right .
22 |0. And she says, "Yeah. 1Is it at all possible?" Is that right?
23 | A. Right.
24 10. Now, sir, at that time, did you know what she meant by Plan
25 | B?
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1 |A. I don't know what she -— I'm not exactly sure, but I will

2 |tell you that the reason you can't show sources and uses is that
3 |they put those -- they added those loans onto COLB other than the
4 | normal way, which I've told you three times now. When you —-

5 | normally COLB was a wire sent to the closing agent, okay? So the
6 | source and use of the cash would be the wire that went to the

7 |closing agent and then the note came back. That was the normal

8 |way that went.

9 These loans were added and sometimes re-advanced and
10 |whatever, and I don't know how you would show sources and uses of
11 |cash for that. So that's what I believe that she was talking
12 | about.
13 |Q. Sir, each loan that Taylor Bean generated had a loan ID;
14 |isn't that right?
15 | A. Yes, that's correct.
16 | Q. And Taylor Bean's loan numbers were unigue numbers for Taylor

17 |Bean; isn't that right?

18 | A. That 1is correct.
19 | 0Q. So you could track your loans?
20 | A. That's not what she's asking. She's asking for the

21 | source/use of funds.

22 |0Q. I'm asking you —-—
23 | A. That has nothing to do with a loan number.
24 |0Q. I'm asking you whether with a loan number you can track a

25 | loan.
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A. You can track a loan with a loan number.
Q. And at Taylor Bean, you can track a loan by loocking in one

database called Loan Commander; isn't that right?
A, It depends. It may or may not be there.
Q. Loan Commander is the system that generates when they're

funded, the loans; isn't that right?

Al No, not always.

0. For example, if they're Plan B loans?

A. No.

Q. And you can also track loans in the FICS servicing database;

isn't that right?

A. You can.

Q. And so there's plenty of databases at Taylor Bean that one
can type in the loan number and pull up the history of the, of the
loan; isn't that right?

A, That's correct.

Q. And when you pull up the history of that loan, one can easily
see with a legitimate loan what the source and use of the funding
money is; isn't that right?

A. No.

Q. Sir, the reason why you think this is a pretty tall order is
you understand that Plan B locans are fake loans that haven't been
funded?

A, That's incorrect, Mr. Stokes.

0. Now, at this time, when Cathie Kissick says to you that we
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1 |need to be able to identify -- we need to be able to use the

2 | source/use of funds for Plan B, you don't say to her, "Cathie,

2390

3 |which Plan B are you talking about? There's so many, I'm not sure

4 |what you're referring to," do you?

5 |A. No, sir.

6 |10. In fact, you respond directly to her question; isn't that
7 | right?

8 |A. Yes.

9 10. At that time, you understood what Plan B was, didn't you?
10 | A. I don't know.
11 ]0. Sir, let's take a look at Government's Exhibit 1-220.
12 This is in evidence, Your Honor.
13 Do you have that in front of you?
14 |A. Yes.
15 | Q. And do you see in the middle of the first page an e-mail from

16 |you to Desiree Brown on April 13, 20057

17 | A. Correct.

18 | 0. And do you see that you tell Desiree Brown that we are going

19 |to delay the BONY breakdowns 'til tomorrow at Colonial; she wants

20 |to recycle? Do you see that?

21 | A. I do.

22 |0. What does that term "recycle" mean?

23 | A. I have no clue.

24 10. At that time you wrote those words, you knew what that means,

25 | didn't you?
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A. I obviously did, but I don't know now.

Q. You can't remember what "recycling" is?

A. I don't know what she was —-- I think I meant "reconcile," but

it says "recycle."

Q. You think that what vou meant was "reconcile"?
A, Could be.
Q. Let's take a look at Government's Exhibit 1-157 then.
A Okay.
MR. STOKES: This 1s in evidence, Your Honor.

Do you see at the bottom there, Mr. Farkas, where you
write to Mike Wawrzyniak on June 28, 20047
A. Yes.
Q. And you say to him, "We need to recycle the Plan B loans. We

need recently purchased WAMU loans that are not in the Colonial

vault yet." Do you see that?

A, Yes.

Q. "We need to replace all the Plan B stuff with this as soon as
possible. "

A. Yes.

Q. Do you remember now what recycling is?

Al No, I'm not sure I know what that was.

Q. Did you mean "reconcile" back then when you wrote this as
well?

A. I don't know.

Q. Do you typically misspell "reconcile" by writing "recycle"?
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A. I typically don't, no. I don't know what I was asking him to
do here.

Q. And at that time, sir, did it appear that you knew what Plan
B was?

A. I don't know. No, I don't know.

Q. Well, you're, you're the one writing the e-mail at that time,
sir. Would you write e-mails to Michael Wawrzyniak not knowing
what you were writing?

Al No, I knew what I wanted then. Yes, I did.

Q. So at the time, you knew what you wanted?

A, I knew what I wanted, but I don't know what I was referring
to. I'm sorry, I don't remember.

Q. And Michael Wawrzyniak knew what you wanted, didn't he?

A. He, he might have, yeah. He did.

Q. He says, "Will do."

A, He did.

Q. He doesn't say, "Mr. Farkas, what is Plan B? There are so
many Plan Bs out there, I'm confused"?

Al He doesn't say that, no.

Q. No. Sir, take a look at Government's Exhibit 1-100.

It's in evidence, Your Honor.

If we could focus on the second —— the middle and the

upper e-mail, please?

A.

Q.

Which one?

Do you see the middle e-mail?
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Al Well, vyeah.

Q. In which you write to Cathie Kissick on September 19, 20037
A. Um—-hum.

Q. And in which —— I'm sorry, if we could go down one additional

e-mail? I apologize, just below that one, if you would? Just
start, if you would, on the 8:53 a.m. one. That's perfect, thank
you.

Do you see that e-mail from Cathie Kissick to you on

September 19, 20037

A. Yes.

Q. And she says, "What does that mean? That there's nothing?
There's got to be something. If there's not, we have to implement
Plan B for now." Do you see that?

A. I do.

Q. Do you think Cathie Kissick knew what she was talking about

when she said that at that time?
A, She obviously did at that time.
Q. And does that refresh your memory as to what Plan B was at

that time?

Al Well, no.
Q. And then you go on and you respond to her. Do you see that,
just above that? And you say to Cathie —— and before I get to the

next question, let me just ask, when Cathie sent you that e-mail,
does she just send it to you, or does she broadcast it to the

entire company?
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1 |A. She just sent it to me.
2 10. And then up above that, you respond to just Ms. Kissick, and
3 |you say, "No. There is over 50,000, but I am 100 percent sure of
4 |the timing differences that I have been working on." And you go

5 |on to talk about timing differences; isn't that right?

6 | A. Yeah.

7 10. And this is before Plan B is implemented, isn't it?

8 |A. I don't know.

9 10. This was when the sweeping is still happening?
10 | A I don't know.
11 | Q. And you and Cathie Kissick had been having conversations

12 | about implementing Plan B to deal with the overdraft at this

13 |point?
14 | A. Cathie said that -- yes. Cathie, yes.
15 | Q. And then you take that e-mail, and you forward it to Ray

16 | Bowman; isn't that right?

17 |A. Yes.

18 | 0. You don't ask him any questions. You don't put any

19 | information in your e-mail to Ray Bowman, do you?

20 | A. It doesn't look that way.

21 | 0. You don't say to him, "Hey, Ray, what is this Plan B thing
22 |that Cathie is talking about?" Do you?

23 | A. Right.

24 |0Q. And then he says to you, "Plan B is not acceptable"; isn't

25 | that right?
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1 |A. That's because he, he thought it was their fault. He thought
2 |that they had lost, lost the money, and he did not want to put

3 |additional collateral to collateralize an overdraft that he

4 | thought they had lost the money.

5 10. So do you remember then back in September of 2003 what Ray

6 | Bowman thought about Plan B but can't remember what you thought

7 |Plan B was?

8 |A. No, sir, that's not my testimony.
9 10. And when Ray Bowman says this, he's not saying that the
10 |overdraft is not acceptable. He's saying Plan B is not

11 | acceptable, isn't he?

12 | A. No, sir. What —-— I do remember that Bowman was violently

13 |opposed to doing anything to help them, because he thought that it
14 |was their fault. I remember that.

15 | Q. Sir, isn't it true that Ray Bowman came to you and told you
16 |that he was violently opposed to doing Plan B because he thought

17 |it was wrong and that he could get in trouble?

18 | A. No. He didn't say that to me, no.

19 | 0. Now, sir, you mention that you don't know what that term

20 | "recycle" means. TWould you please take a look at Defense Exhibit
21 12097

22 | A. Sure.

23 |0Q. Do you have that in front of you?

24 |A. I do.

25 | 0. And is that a series of PINs between you and Cathie Kissick
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from August 3, 20097

A. I can't tell. I think so.

Q. And if we could look at the second page of that document?
A. Right.

Q. And if we could look at the middle, at 11:28 a.m., if you

would, please, in the middle of the second page?
A. Right .

MR. STOKES: I think it's one PIN up from where you are,
if you don't mind. Thank you. That's right.

If you could please highlight where it says "They will
figure out"? Thank you.
Q. And, sir, on August 3 of 2009 -- how long ago was August 3,

2009, sir? How long ago was that?

A. Almost two years ago.

Q. About a year and a half? Almost two years?

A, Whatever, vyeah.

Q. Yeah. And at that time, you say to Cathie Kissick —-- are you

talking to Cathie Kissick about the FBI raiding TBW at this point?
A. I am.

Q. And you're talking about how there's 30-plus agents crawling
all over us?

A. Yes.

Q. And you say to her at that time, "They will figure out that
the agency stuff was recycled if they get Teresa's laptop," don't

you?
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1 |A. Right .

2 10. Did you mean "reconciled"?

3 |A. I didn't.

4 10Q. Did you know what "recycled" meant then?

5 | A. I exactly knew then.

6 |10. So you didn't understand what that -—- when you read the
7 |previous e-mails, you didn't know what those meant?

8 |A. No.

9 10. But reading this e-mail, you know what this means?
10 |A. That other was six years ago, and this was Jjust recently,

2397

and

11 | I remember this very vividly, sir, because it was the only time in

12 |my life when I've had 30 FBI agents crawling all over me.

13 | 0. And so that helps you, that helps you tocday remember what
14 |meant by "recycled" on August 3, 20097

15 |A. It helps, it helps me remember -- all of the events aroun
16 |that date are vividly in my mind.

17 0. And is it wvividly etched in your mind that at that time,
18 |were very worried that the FBI was going to get Teresa Kelly's
19 | laptop and discover that you and the others had been recycling

20 |pools on AOT for five years?

21 | A. No, that wasn't what I was worried about at all.
22 |0Q. Isn't that what you're saying when you're saying that the
23 |will figure out -- they, the FBI, will figure out that the age

24 | stuff was recycled i1f they get Teresa's laptop?

25 | A. No. What they were doing was —-- what I was talking about

you

d

you

Yy

ncy
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recycling was there were loans that were stale on AOT, and they
were Jjust redoing and putting them into new trades, new trades,
new trades, recycling into new trades.
Q. And so you're putting actual loans into new trades?
A. There were —-- there was, you know, according to what I
believe, there was in excess of a billion eight hundred million in
collateral that, that was available to AOT at that time, and —--
but they were, they were -- yes, that's my testimony.
Q. So your testimony is that all you're referring to there are
aged loans that are being recycled?
A. No, I said recycling the agency trades. I mean, they were,
they were —-—- Colonial Bank was Jjust recycling those agency trades.
And she asked me a question, and I -- I don't even know why I
answered that, but it looks like there's something missing. I
thought about this when I saw it. But she did ask me that
question.

THE COURT: All right, Mr. Stokes, we've been at this
now more than an hour and a half. I want to give the jury their
mid-afternoon break, so we'll be in recess until quarter after.

(Recess from 3:00 p.m., until 3:15 p.m.)
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NOTE:

The case continues at 3:15 p.m.

2399

in the presence

of the defendant and the jury as follows:

JURY IN
MR. STOKES:

Exhibit 1-134

Your Honor, if I may show Government's

in evidence.

THE COURT: That's already 1in?

MR. STOKES: Yes, 1t 1is, Your Honor.

THE COURT: All right.

MR. STOKES: I am sorry, Your Honor, I am going to look

for a different e-mail,

but in the meantime if we can put up

1-605A.
BY MR. STOKES: (Continuing)
0. Do you have that in front of you, Mr. Farkas?
THE COURT: We're not sure that's in.
MR. STOKES: It is in, Your Honor.
THE COURT: You have that in? Which witness?
MR. STOKES: That went in there through Desiree Brown,
yes.
THE COURT: That's in, 605A.
BY MR. STOKES: (Continuing)
Q. Sir, if you would take a look at the second e-mail from the

top where it says,

A, Yes.

we need to do.

Q. Do you see that you send Desiree Brown an e-mail on

February 9, 2006,

and you say,

we need to do twenty million of B
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today?

A, Yes.

Q. Cathie said okay.

A. I see.

Q. And, sir, you are referring to doing twenty million of Plan B

that day, aren't you?
A. I'm not sure what that refers to really.
Q. And as a result of your direction to Desiree Brown to do Plan

B, she then went and carried out a Plan B transaction, isn't that

right?
A. I don't recall.
Q. Take a look at Government's Exhibit 1-605D, in evidence as

well. If you would take a lock at the second page of that.
Well, first do you see that there is an e-mail from

Desiree Brown to Teresa Carrier?

A. Yes.

Q. And if you would take a look at the second page.

A. Yes.

Q. If you would blow up the top of that.

A. Right .

Q. Do you see there that attached is a trade assignment

agreement for trade, that's a Mesirow trade with Colonial Bank
for ——
A. I do.

Q. —— 520 million?
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A. I do.
Q. So, that would be a fake trade agreement, wouldn't it?

A. All those trade agreements, none of those were actually
legitimate.
Q. So, the transaction that you asked Desiree to do for 20

million of B was consummated with a fake trade agreement, isn't

that right?
A. Yes.
Q. And if you would take a look at Government's Exhibit 1-163,
please.
And you see the top three e-mails?
A, Yes.
Q. In which Cathie Kissick first asks, is COLB totally full of

Plan

that

A.

Q.

B or are there some real loans on there too.
Do you see that?
Yes.
And does it appear to you that Ms. Kissick is distinguishing
B from real loans?
It does.
And is your recollection that at that time in June of 2004,
Plan B were aged loans being advanced on COLB?
It could have been, sure.

And then Teresa Kelly responds up above that there are real

loans on there too. By there too, is that COLB?

A.

I'm sorry?
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1 1]10. Is there are real loans on there too?

2 | A. Sure.

3 10. And that would be real locans on COLB?

4 | A. Yeah, what you said, vyeah.

5 10. Okay. And I think there is a total of 240 of B and the rest
6 |are real, is that right?

7 |A. That's what it says.

8 | 0. So, Teresa Kelly, would it appear to you that Teresa Kelly at
9 |that time understood that Plan B and, there is a difference
10 |between a real loan and Plan B?
11 |A. I suppose that's what she is saying, veah.
12 0. And then Cathie Kissick sends, and then Cathie Kissick with

13 |you on that e-mail says, Lee, you need to get this cleared up by

14 |the 14th?

15 |A. Yes.

16 | Q. Do you see that?

17 |A. Yes.

18 | Q. And so, sir, at that time Cathie Kissick is certainly aware

19 |of what Plan B is from these e-mails?

20 | A. I can't tell that. I mean, I don't know.

21 0. Does it appear that Teresa Kelly knows what Plan B is?
22 | A. Those two are talking to each other.

23 ]0. And then they include you on that email?

24 | A. Cathie says, we need cash.

25 | 0. And she forwards to you an e-mail that identifies that there
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1 |is a difference between Plan B and real loans?
2 | A. I don't know what she is saying exactly, no, I don't.
3 ]0. Did you forward that to your fraud department?
4 | A. Fraud department?
510. TBW reviews loans, has a department that reviews loans to
6 |determine if they are fraudulent, isn't that right?
7 |A. Sure we did.
8 0. Did you forward this e-mail to them to say, Cathie Kissic

9 | and Teresa Kelly are talking about some loans on the COLB faci

10 |that aren't real?

11 |A. No, sir, I didn't.

12 0. Now, you testified on direct that you didn't use PINs—-
13 |that you used PINs for sending things like text messages, isn'
14 | that right?

15 | A. PINs were similar to text messages, right.

16 | Q. And you used them to send dirty jokes, things like that?
17 |A. We sent a lot of things by PIN, as I recall.

18 | Q. If you would please take a look, this is not in evidence,
19 | Government's Exhibit 50-3.

20 THE COURT: Show one to the defense, please.

21 MR. STOKES: I'm sorry?

22 THE COURT: I am not sure the defense team has it.

23 |need to know if there is an objection.
24 MR. STOKES: I'm sorry, the Court's indulgence.

25 MR. ROGOW: No objection.

2403
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1 THE COURT: All right, it's in.
2 (Government's Exhibit No. 50-3 was received in evidence)
3 MR. STOKES: Your Honor, if I can also show what is
4 |marked as Government's Exhibit 50-1.
5 THE COURT: Any objection?
6 MR. ROGOW: No objection.
7 THE COURT: All right, it's in.
8 (Government's Exhibit No. 50-1 was received in evidence)
9 | BY MR. STOKES: (Continuing)
10 0. Would you take a look at the top e-mail, top PIN, Mr. Farkas?
11 |A. Yes.
12 0. And do you see—— I'm sorry, is this an e-mail or a PIN?
13 THE COURT: I'm sorry, just to be clear for the record,
14 |you are looking at 50-17?
15 MR. STOKES: Yes, I am, Your Honor.
16 THE COURT: All right.
17 |A. It's an e-mail.
18 | BY MR. STOKES: (Continuing)
19 | 0. Yeah, I believe I misspoke in calling this a PIN. Let's take
20 |a look at what the e-mail says.
21 Are you e-mailing a Rick Frankel?
22 | A. Yes.
23 ]0. And you say, mine is, and you provide a number there?
24 | A. Yes.
25 | 0. Is that your PIN number?
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1 |A. Yes.
2 10. And you say, to look yours up, go to options and status, put
3 |mine in your contacts and e-mail yours to me. When you go to,

4 |when you go to e-mail me, one of the choices will be PIN instead
5 |of e-mail, isn't that right?

6 |A. Right.

7 10. And you don't say to him, when you go to text me one of the

8 | choices will be PIN instead of text, isn't that right?

9 | A. I don't think we texted in those days. I am not sure.
10 | 0Q. So, this was an alternative to e-mail at that time?
11 |A. It was an alternative to texting really because we didn't

12 |have texting in those days I don't think.
13 | 0. So, it was an alternative to something that you didn't know

14 |existed?

15 | A. Well, I am telling him how to do it.
16 | Q. QOkay. And then you go on to say, it avoids any of our
17 |messages going through the servers. Do you see that?

18 | A. Yes.

19 | 0Q. It will only go to the BlackBerry, not my Outlook. It is

20 |good for stuff you don't want anyone to see, isn't that right?

21 | A. Yes.

22 10. And, sir, that's what you used, sent PINs for when you are
23 | communicating with Cathie, Teresa and Desiree about Plan B, isn't
24 | that right?

25 | A. If you read further in that, it says, Jjust a fun fact to
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1 |know. And the topic of that e-mail is piano bars.
2 10. That's right. And Mr. Frankel had nothing to do with Plan B,
3 |isn't that right?
4 | A. Mr. Frankel had nothing to do with Taylor Bean.
510. Now, Mr. Farkas, you testified earlier that you did not
6 | know—— You testified earlier that you did not know what dog loans
7 |were, is that right?
8 |A. I said I did not use that terminology. I said Cathie used it
9 | for loans that she didn't like.
10 0. And you didn't use the term, the other term "crap loans"?
11 |A. I didn't use the term "crap loans," no, sir, I didn't.
12 0. If you would take a look at Government's Exhibit 10-10.
13 THE COURT: Is 50-3 not being used then?
14 MR. STOKES: It is not, Your Honor.
15 THE COURT: All right, we will take that out, there is

16 | no sense having that in the record.

17 (Government's Exhibit No. 50-3 was removed from evidence)
18 THE COURT: 10-10, is that in?

19 MR. STOKES: It is not in at this time, Your Honor.
20 THE COURT: Is there any objection to 10-107?

21 MR. ROGOW: Let me take a look, please, Your Honor.
22 No objection.

23 THE COURT: All right, then it's in.

24 (Government's Exhibit No. 10-10 was received in evidence)

25 | BY MR. STOKES: (Continuing)
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Q. Do you see the top e-mail? Do you see the top e-mail from

you to Cathie Kissick on January, in January of 20057

Al No, I don't.

Q. Do you see the very top e-mail on the very top of the first
page?

A. It says Michelle Lankford.

Q. I am sorry, let me give—-—- Do you see that e-mail?

A. From me to Cathie Kissick.

Q. Yes, on January 4, 200572

A Yes.

Q. And you are talking about the use of Pinn, P-i-n-n, which is,

is that Pinnacle Financial?

A. Pinnacle? I don't know a P-i-n-n. Maybe it is a PIN.
Q. And then you say to Cathie Kissick, we have to get over one
hurdle. We need, we needed to have a new loss mitigation manager

in place due to the servicing requirements on the crap loans.
Qurs started yesterday. I sent his resumé to Mark today. I think
that should be last thing they need.

Do you see that?
Al Well, I stand corrected, I did use that term once.
Q. And, sir, did you understand that at that time or in the mid
2000s that Taylor Bean was hiding thousands of crap loans on the
AQT facility?
A. No.

Q. Did you understand that Taylor Bean at that time was hiding
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1 |millions of dollars worth of paid in full loans, double sold
2 | loans, loans that had been charged off on AOT?

3 |A. No.

4 10. Take a look at Government's Exhibit 1-308. That's in

5 | evidence.

6 THE COURT: All right.

7 10. If you would turn to the second page, please.

8 |A. Yes.

9 10. Do you see an e-mail from Desiree Brown to you on August 3,
10 | 20062
11 |A. Yes.
12 ]0. Do you see where she says that, Lee, this is what I was able

13 |to get together for the Magnolia loans?

14 |A. Yes.

15 | 0. And that's a security that's on AOT at that time, isn't that
16 | right?

17 | A. Yes, indeed it 1is.

18 | 0. And then does she go through and identify the various loans

19 |that she is able to find?

20 | A. Yes.
21 | 0. Including loans that are charged off, $2.8 million worth?
22 | A. Yes.
23 ]10. And that there are paid-off loans, 55 of them, worth about

24 1$6.2 million?

25 | A. Yes.
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Q. And sold locans worth about $4.9 million?

A, Yes.

Q. And then let's go to the top of the e-mail?

A. Qkay.

Q. On the second page. Do you see that you tell Desiree Brown,

well, we knew this, I think?

Al Yes.
Q. So, at that time you knew it?
A. I definitely knew it, but I need to explain my answer. When

these loans, particularly because of the, because of the true sale
opinion that existed in the document between Colonial Bank and
Taylor Bean, when those loans, 99 percent participation in those
loans was sold to them and put into a security, the Magnolia
security was a security that we tried to put together to sell and
never sold.

So, it remained on there for a long time. And it got
worse and worse and worse. But once it was there, the 99 percent
participation in those loans was there and there was nothing you
could do about it.

So, the status of it was unfortunate, but that's the way
it was.

When I say Cathie is in denial about it, I think that's
what she was in denial about.

Q. In other words, are you saying that because it's a true sale

purchase facility, Colonial Bank had purchased those loans so it
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1 |was their problem?
2 | A. I'm saying that because the, because those loans existed in a

3 | security that was on their, on that line, and they had

4 | deteriorated since they were there, that that's what Cathie was in

5 |denial about. That's all I'm saying.

6 |0Q. And, sir, if you informed Colonial Bank about paid in full,

7 | double sold and charge-off loans, they would make, they would make

8 | TBW buy those loans back, isn't that right?

9 |A. No, they can't make them buy them back, sir, because that

10 |would wvioclate I think, that would violate the true sale. See,

11 |they really couldn't.

12 The reason that Taylor Bean did all those things and

13 | bought all those loans back and removed all those loans from those

14 | securities and acted the way it did was we were acting in good

15 | faith that we didn't need to do.

16 And so, instead of just saying, this is your problem, we

17 |said, no, we will fix it. And we kept trying to fix it and trying

18 |to fix it.

19 At this point, if I may continue, at this point in time

20 | the market by August of 2006, the market for private label loans

21 |was deteriorating like you can't believe. And they were also

22 | going bad.

23 And some of these loans were actually in the Magnolia

24 | securities, as I recall, because I helped work on it, were

25 | actually option ARMS and other very, very toxic type properties
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1 |which were not performing well at all.
2 10. And so, to the extent that Ms. Brown when she testified that

3 |Colonial Bank would make TBW buy back the paid-in-fulls,

4 | double-sold, and the charge-off loans, your testimony is that you

5 |would do that just out of good faith?

6 |A. We absolutely did. We always treated Colonial like,

7 | regardless of what, of what lcophole or cut we would have, we
8 |always treated them like we needed to make them whole. And we
9 |tried as much as we could to do it, yes, that's my testimony.
10 | 0Q. And, sir, you talked about a $15 million loan that you
11 | received in April of 2007, do you recall that?

12 | A. I do.

13 | 0. And this was a $15 million transaction that you said was used

14 |to pay down your shareholder loan account?
15 |A. It was.
16 | Q. If you would take a look at Government's Exhibit 20-11.

17 | That's in evidence.

18 Take a look at the second page of that-- The first page

19 |of that transaction.

20 | A. Yes.

21 | 0. And you see that there is an e-mail between Desiree Brown and

22 | Teresa Kelly on April 17, 20077

23 | A. Now, where?

24 10. Just at the top, this is an e-mail between Desiree Brown and

25 | Teresa Kelly on that date.
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A. The top page?

Q. The very first page.

Al Oh, vyes, I see it. I'm sorry, ves, I do.

Q. If you would take a look at the second page.

A. Qkay.

Q. If you could blow up the top half of it.

A. Okay.

Q. If we could blow up the top half of it. Thank you.

Do you see that this is a trade assignment agreement for

the $15 million loan that you received that day?

A. I do.

Q. And this is with Mesirow Financial?

Al I do.

Q. So, that's a fake trade assignment agreement, isn't it?
Al Yes, all those trade simultaneous were not good.

Q. And so, your loan that paid down your shareholder loan

account was paid down with money that was generated from the AOT
facility with a fake trade assignment agreement, isn't that right?
Al Well, the trade assignment was no good, that's true.

0. So, there was no counterparty investor for this trade that
was sold to Colonial Bank?

A, No, that very well could be.

Q. Sir, you also testified on direct that these things called
Lee loans—-

A. Right.
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Q. That you said mistakes were made?

A, Yes.

Q. And I believe you said with regard to the Jjet that was
purchased-—

A. Right.

Q. That you weren't aware of the loans that were done on these,
on the pool house, the clubhouse at the development?

A. No, I didn't say I wasn't aware of the loans. I said I
wasn't aware of anything to do with that property, yes. I don't

know anything about that clubhouse or that property.

that's what I testified.

I believe

Q. All right. Take a look at Government's Exhibit 19-19. 1It's

in evidence.

THE COURT: All right.

Q. And, sir, this is an e-mail chain between you and Desiree

Brown on December 4, 20067

A. Yes, 1t 1is.

Q. And the money that you received in connection with this jet

was on November 30, isn't that

A. I don't know.

Q. Okay. Well, I apologize,

another exhibit first and then
Let's take a look at

you, 19-19, but take a look at

evidence.

right?

Judge, I am going to switch to

come back to this.

19-55. If you would keep that with

19-55 first.

And it is in




Case 1:10-cr-00200-LMB Document 238 Filed 04/16/11 Page 99 of 119 PagelD# 2971

Farkas - Cross 2414
1 |A. Okay.
2 10. Do you see that on November 30 Desiree Brown forwards you

3 |wire confirmations for seven wires for $382,000 each?

4 |A. Qkay.

5 10. And then you forward that to Barbara Sconzo at Falcon Jet?
6 |A. Right. I told her those were the payments.

7 10. For what?

8 |A. For the down payment on the jet, or partial payment on the
9 | jet.
10 | Q. And what's the date on that?
11 |A. On what?
12 0. On the wires that you are sending to Barbara Sconzo?
13 | A. Oh. November 30.

14 | 0. Of 20067
15 | A. 2006.
16 | 0. And if you would take a look at again at Government's

17 | Exhibit 19-19.

18 |A. Qkay.

19 ]0. Do you have that before you?

20 | A. I do.

21 | 0. And this is December 4, 20067

22 | A. Correct.

23 |0Q. And so, the loans that are supporting those wires haven't

24 | even been generated at that point, isn't that right?

25 | A. That's true.
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Q. And this is, at the wvery bottom you see an e-mail from you to
Desiree Brown in which you say, condos and jets need notes. TWe

will need to do them Wednesday when I am in the Atlanta office.
Do they have loan numbers.
Is that what you say?
A. That's what I say.
Q. And then Desiree Brown says to you, up above that, yes, they

have loan numbers and addresses, et cetera?

A. Right .

Q. And if you would turn to the last page.

A. Qkay.

Q. She sends you a schedule, if we can blow that up. Thank you.

A schedule of notes, including seven for $382,0007

A. Right .

Q. And those notes are dated November 30, 2006, according to
this schedule?

A. Right.

Q. And yet you haven't even done the note, you haven't even
completed the note by December 47

A. That's correct.

Q. And these notes are on this address we see here on 63rd Loop,
Units A through G, do you see that?

A, I do.

Q. And, sir, you didn't, I believe your testimony was you didn't

even know what this building was, this pool--
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1 |A. That's correct, I don't.
2 10. That's correct, you didn't know what it was?
3 |A. I didn't know what it was.
4 10Q. And so, you are taking out loans on an address that you don't
5 |even know what that address 1is?
6 |A. Right.
7 10. And then if you would take a look at 19-51.
8 |A. Okay, that's a different one.
9 10. It's in evidence, Your Honor.
10 Do you see that e-mail at the front?
11 |A. Yes.
12 0. And you are sending an e-mail to Scott Proctor on
13 | December 11, 20067
14 | A. Right.
15 | Q. Is that approximately 12 days after you've already wired the
16 |money to Falcon Jets?
17 | A. Right.
18 | 0. And at this point you are telling Scott Proctor that you need
19 |to print these out ASAP?
20 | A. Right.
21 | 0. And the attachments are for Unit A through G and then a 17th
22 | Street —
23 | A. Right.
24 10Q. -— pdf?
25 | A. Right .
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Q. And if you would turn to the second note in the grouping that

you have attached.

A. Right .

Q. Do you have that in front of vyou?

A. The notes?

Q. Yes.

Al I see them, vyeah.

Q. And those are the notes for the 63rd Loop, Unit A property?
A. Right .

Q. That you are asking Scott Proctor to print out for you?

A. Right.

Q. And those notes, if you would look at the last page, it's for

your signature?

A. Yes.

Q. And that's for those properties, and there is one for Unit A
through Unit G if you want to flip through these notes?

A, Right. I mean, I take your word for it.

Q. And so, you are asking Scott Proctor to print out notes for

this property that you don't even know what it is, isn't that

right?
A. Well, yeah. Probably from my BlackBerry or something, right?
Q. So, your testimony is that you asked him to print out notes

on a property you didn't own, but didn't know it because you are
doing this from your BlackBerry?

A. Well, notes—-—- Well, I don't know what I am testifying. I am
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testifying that I, that those notes have those addresses on them
and that I forwarded them to Scott Proctor, I agree with you, yes.
Q. So, was the mistake that was made was that you were just
using a BlackBerry?

A. Well, it wasn't a mistake. I mean, were these executed,

these notes ever?

Q. Sir, did you own that property?

Al No.

Q. Could you actually borrow money on that property?

A Well, it's not a mortgage, it's just a note. And of course I
couldn't.

Q. So, you can take out a note on somebody else's property?

A. A note isn't on property. A note just says, I owe you soO
much money. A mortgage is on a piece of property.

Q. And so, your note is referencing a property that you don't

own, 1is that right?

A. I don't know what it says on the note. It doesn't matter.
The note says, I owe you X number of dollars. I promise to pay
you X number of dollars.

Q. Sir, let's flip back to 19-19.

A. Okay, 19-19.

Q. The schedule that we just looked at.

A. All right.

Q. In which you say to Desiree Brown at the front, condos and

jets need notes, and the notes that are created are for a
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1 |property, is that right?

2 | A. Crocker?

3 ]0. The notes that are created are for a property which is at

4 | 63rd Loop, Unit A through G, isn't that--

5 | A. No. It says condos and Jjets need notes.

6 |10. That's right. And the schedule on the last page of that, do
7 | you see on the screen behind you?

8 |A. I said, do they have loan numbers.

9 10. So, your testimony is that somebody created mortgage loans

10 |and you just thought they were creating just loans?

11 |A. No, that's not my testimony at all. I'm saying you'wve got
12 |notes. And notes aren't mortgage loans. Notes are notes. Notes
13 |say I owe you X number of dollars. I promise to pay you X number

14 |of dollars, and that's that.
15 I mean, if you have a mortgage, then you have a

16 |mortgage.

17 0. And a mortgage is a security interest in property?

18 |A. A mortgage secures the property to the note, right.

19 | 0Q. You didn't have a mortgage for this, did you?

20 | A. Of course not.

21 0. Of course not because you didn't own that property?

22 | A. I don't know about the property, I never saw the property.
23 |0Q. You never even saw this property?

24 | A. Not until you showed me pictures of it in the evidence.

25 | 0. And in fact those units don't even exist?
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1 |A. I don't know if they do or not.
2 10. And so, sir, you are taking out notes--
3 1A. Desiree said, Desiree says—— I said, do they have loan

4 | numbers? She said, yes, they have loan numbers and addresses.
5 |And I said, okay, those are the addresses. I didn't pay any

6 |attention.

7 10. So, 1s this Desiree's fault?

8 |A. I don't know whose fault it is. It is nobody's fault, it
9 |didn't-— There was nothing here.
10 | 0Q. Sir, whose fault was it when you took out a loan on John

11 |Welch's property in his name?

12 |A. I didn't take out a loan on his property. We, again, that
13 |was, I testified that that was a mistake, it was through the TB
14 |Doc system, and it was done and it was a mistake. It is an

15 |unfortunate mistake, but I don't think it affected Mr. Welch at
16 |all, and it certainly didn't affect anybody.

17 ]0. So, it's a mistake that you took out three, that three fake
18 |loans on Mr. Welch were taken out for your benefit?

19 |A. They aren't fake loans for my benefit, sir. I mean, I

20 | purchased property from Mr. Welch, paid Mr. Welch for the

21 |property. And I signed notes to Taylor Bean. Unfortunately-- I
22 |didn't sign notes to Taylor Bean. Unfortunately, somebody at

23 | Taylor Bean did those notes, I don't know who did them. I can't
24 |help it. I mean, there was 2,800 people in that company and I

25 |don't know who did it.
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Q. So, your testimony is that somebody else took out notes in
John Welch's and put your name on those notes?

A. No, sir. Well, say it how you want to.

Q. And, sir, was it a mistake when you took out four loans in

Ray Dragani's name?

A. I don't know about that.
0. I am sorry?
A. I don't think we took out loans in Ray Dragani's name. So, I

think it is the same situation, I think, if I remember.

Q. And was it a mistake when those Ray Dragani loans were sold
to Colonial Bank?

A. Yes.

Q. And was it a mistake when you took out loans in connection

with a purchase with Ben Charles on properties you didn't own?

A. We owned it. There was a house there.

Q. You owned--

A. That was the purchase of a house there, yeah.

Q. That's right, Ben Charles took out a loan for 433,000 on a

property that he and you purchased?

A. Right .

Q. And then was it a mistake when you took out a mortgage loan--
If I may, the mortgage loan that you and Mr. Charles took out was
on a property with a street address of 11237

A. No, that's not right. I didn't take out a mortgage. Mr.

Charles took out a mortgage.
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Q. On a property that was—-

A. Right, right, right.

Q. At street number 11237

A. That's correct.

Q. Was it mistake then when you took out a mortgage loan on

Street number 1124, 1125 and 1126, properties that you didn't own?
A. Those were simply notes from me to Taylor Bean & Whitaker, a
company that I owned 100 percent of. And that was just a way to
keep track. I am going to testify and I have testified that it
was not a great method that I used to keep track of some of these
investments, but it's the method that I used.

Q. Was it a mistake then when those fake loans that you used to
track were then sold to Colonial Bank?

A. Those are not fake loans. Those were notes from myself to
Taylor Bean & Whitaker.

Q. Referencing properties that you didn't own?

A. They were not fake loans. They were notes from me to Taylor
Bean & Whitaker.

Q. And, sir, was it a mistake when the loans that, the notes
that you took out for the purchase of the jet were taken out with

money from WAMU Bank on its flex line?

A. I don't know.
Q. Well, does WAMU, WAMU's flex line, did you have a line at
WAMU Bank?

A. Actually it was a mistake. And actually we paid them off
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1 |right away.

2 10. That's right. And WAMU only accepts mortgage loans for

3 | homes?

4 | A. We actually paid those loans off when we discovered the

5 |mistake, that's correct. As I recall, we took a draw on Colonial
6 |working capital line, which is secured by our mortgage servicing
7 |rights. So, we took a draw against that, which was Taylor Bean's
8 | cash, and then we paid those loans off.

9 10. So, you paid those loans off with Colonial Bank money?
10 | A. No, I did not, sir. I told you I paid those loans off with
11 |Taylor Bean & Whitaker's money, which we drew down from Colonial
12 |Bank's working capital line.
13 So, we drew it down at working capital, advance from
14 | Taylor Bean, secured by the mortgage servicing rights, and then
15 |that was Taylor Bean's money, and then Taylor Bean paid the notes
16 |off at Washington Mutual, and that was that.
17 0. Sir, your testimony on direct with regard to Ocala Funding
18 |was that Paul Allen operated Ocala Funding?
19 | A. Paul Allen was the manager of Ocala Funding and operated

20 | Ocala Funding, yes, sir.

21 10. Did you have anything to do with Ocala Funding?
22 | A. The only thing I had to do with it was I brought in Deutsche
23 | Bank as an investor in the second version of it. And that was——

24 | I don't remember when exactly. But the Deutsche Bank

25 | representative was Sumeet Wadhera and he was a friend of Cathie
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Kissick's, and that's how I knew him.

Q. And in addition to Paul Allen, Desiree Brown assisted with
Ocala Funding, isn't that right?

A. No, I think the only thing she did was two things. Sean
Ragland was working long, long, long, long hours. And so, I asked
Desiree and Donna Skuhrovec i1f they would help Sean do the
paydowns on Ocala Funding. And that is just to help his workload,
and that was it, because Paul had said Sean was to his wits ends,
he told me.

0. Well, let me be a little clearer. Desiree Brown, as the
treasurer of TBW, she had access to Ocala Funding bank accounts at
LaSalle Bank, isn't that right?

A. I think-- I am not sure how that worked. I am not sure that
those-—- I don't know if those were checks or wires or how you
accessed that bank account, I don't know.

Q. So, she might have sent a check, might have sent a wire, but
nonetheless was able to access the money at Ocala Funding?

A. But I don't know that, I don't know that to be true or not.

I don't know who had access and how you accessed the Ocala Funding
money .

Q. I want to make sure my question is clear then. Are you
saying that you don't know whether Desiree Brown had the ability
to take money out of Ocala Funding?

A. Oh, she could, she could have it, she could effect it to be

done, but I don't know how she did it. I don't know 1if she had to
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ask LaSalle for the money. I just don't know.
Q. So, Desiree had the ability to either herself or through

somebody else cause transfers of money out of Ocala Funding?

A. I think she could, yeah, or in, vyeah.

Q. That was one of her functions as treasurer?

A. I don't know. Maybe, yeah.

Q. And you testified that Desiree Brown was in charge of the

funding and all the warehouse lines, the cash transactions with
the warehouse lines, I believe?
A. I don't know if Desiree funded-- Let's see. I don't know
whether Desiree funded the Ocala loans, Ocala Funding loans or
not. I think, vyes, I think she did, vyes.
Q. And so, sir, how did it work if Paul Allen is the one
operating Ocala Funding and Desiree Brown is the one controlling
the money if you won't let those two speak? How did they operate
Ocala Funding.
A. No, no, it's not that I wouldn't let them speak. No, that's
not it at all. The reason that we kept treasury, accounting,
secondary apart was that I wanted to make sure that we had the
assets, and I wanted to make sure that we were making money. And
accounting and secondary both reported directly to Paul Allen.

So, in order to keep it the way we needed it to be kept,
he couldn't interact directly with treasury. And that was the way
that worked.

So, how it worked, I don't know. But he did deal with
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Desiree I'm sure. When he needed something, money or whatever,
I'm sure he could get Desiree to do it.

Q. And to the extent that you needed money for other lines or
other expenses at TBW, you would be the one to direct Desiree
Brown to take money from Ocala Funding, isn't that right?

A. You know, I don't direct, I didn't direct Desiree to take
money from anywhere. I directed Desiree to tell her to, you know,
do certain things.

Desiree was a very proficient person. And if she, if we
needed cash for something, and certainly I would give her as much
advance warning as I could, and I would say, Desiree, get the
cash. And Desiree would get the cash and that was that.

If I needed to, for example-- Well, I don't know,
anything, that is what I did. I would say, Desiree, we need X
number of dollars on X date. And that was it. Now, she would

know where to get it or she would say, I can't get it.

Q. Take a look at Government's Exhibit 17-3.

A. Qkay.

Q. Do you have that in front of you?

A. Yes.

Q. It's in evidence.

A. I have it.

Q. If you would take a look at the bottom e-mail.

A. Qkay.

Q. Does Desiree Brown e-mail you on August 24, 2005, about WAMU
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interest due on August 257?

A.
Q.
with
only

send

Yes.

And she says to you, Lee, I'm trying very hard to come up

2427

cash to do this. I did a COLB plus advance, but it will net

about $500,000 according to my calculations. I may have to

money from Ocala Funding to WAMU. Do you think this will

a problem. And you say no.

A.

Q.

Right.

be

Desiree Brown didn't go to Paul Allen to determine whether

she could take money from Ocala Funding, did she?

A. It looks likes she asked me. And that's what I just got done
telling you. If she couldn't-- Can I answer?

MR. ROGOW: May he finish his answer, please, Your
Honor.

THE COURT: Go ahead.
A. If I couldn't, if Desiree couldn't find the money, then she

would come back to me. That's just what I said, Mr. Stokes.

Q.

Take a look at Government's Exhibit 17-17.
Do you have that in front of you?

I do.

And this is Desiree Brown e-mailing you on November 22, 20067

Yes.

And she says, I did not have the correct number for the—-

am sorry, the subject line is Ocala Funding position?

A.

Right.

I
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0. And she e-mails you and says, I did not have the correct
number for the subdebt, my new number is negative $231 million?
A. Correct.

Q. And she at the bottom says, ps, confirm with Sean that this
is the cumulative effect since inception?

A. Right.

Q. Again, she doesn't go to Paul Allen with this, she goes to
you, isn't that right?

A. That's correct.

Q. The Court's indulgence.

Mr. Farkas, at the beginning of your testimony you said
that you were joking with Avi Pemper when you mentioned to him
looking at countries with extradition treaties?

A. Yes.

Q. Were you joking with him when you said that you and Cathie
Kissick were going to go to jail?

A. I don't, I don't recall saying that. You know, Avi was a
real good friend of mine, and we had a business relationship and a
personal relationship. And I don't ever remember saying anything
like that to anybody. I never thought I was going to go to jail,
I never thought Cathie was going to go to jail.

If I said something to Avi, I might have said-- I don't
know. I just don't recall saying that. And although Avi seemed
to remember it very distinctly, it wasn't on my mind at the time.

It hasn't been on my mind until the day that 14 FBI agents with
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1 |guns arrested me in the parking lot of my gym in my gym clothes,
2 | handcuffed me, and threw me in the back of a car and hauled me

3 |off.

4 That was the first time I thought about being arrested
5 |or going to jail, which I did do.

6 |10. Sir, when you were arrested, didn't you tell Special Agent

7 | Scott Turner, what took you so long?

8 |A. I did not. TIf I did, it was pure kidding.

9 10. So, you were joking with Mr. Turner as well?
10 |A. I was so nervous I'm sure I was joking with him.
11 ]0. And, sir, were you Jjoking when you told John Renne, your

12 |pilot, when he offered to fly you to South America, that you

13 |would, that you would be stamping license plates soon?

14 | A. It was just a joke.

15 | Q. And were you joking when you told him that, no, you didn't
16 |actually want to take him up on his offer to go to South America
17 |because you didn't want to leave Ray Bowman and others to face

18 | this alone?

19 | A. That was just totally a Jjoke.

20 0. Were you joking when you told Desiree Brown that you would
21 |take the blame for this?

22 | A. I told her there was no blame. You know, the day that I said
23 | that, if you are talking about that phone call that Desiree

24 | recorded with the FBI, I was trying to calm her down. She seemed

25 | incredibly distraught that day. And I have, had at that point,
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although I didn't know that she was, she was trying to record me
with the FBI, but I had up to that point a very, wvery empathetic
relationship with Desiree Brown. And she had done a lot of
things, businesswise gone above and beyond for the company, she
worked long hours, she worked hard, she was well compensated, but
I was, I was upset that she was upset.

One of the things I told her was it was all about
Colonial, it was nothing to do with us. She tried I guess for the
FBI's benefit to goad me into saying all kind of things. And I
didn't say anything.

But I did, I did tell her that no one was to blame for
anything and that I would be there. And that's all I said.

Q. And, sir, were you joking or empathizing with Desiree Brown
in 2008 when she told you that she had had a conversation with
Sean Ragland about going to jail, and you said if something
happened, you would take the blame?

A. You know, I don't recall that at all. And certainly I have
no recollection of that.

Mr. Stokes, I never thought that I was going to go to
jail or be arrested or anything. The reason that I didn't run
away—-— I had ever chance to run away, believe me I did. You even
testified in court that you thought I was the biggest flight risk
in the world. When we were in Ocala, you told me that I had
offshore bank accounts and all kinds of things, I was going to run

off. I have never run off. I had no intention of running off. I
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Farkas - Cross 2431

never thought I was going to serve any time in jail because I
haven't done anything that should put me into jail.

And you can try to find kidding things about me saying
something about jail, but it never, ever crossed my mind,
seriously, ever.

Q. Were you joking when you told Ray Bowman that i1f you wanted,

you would take money from TBW and nobody would ever find it?

A. Was I Jjoking?

0. Yes.

A. I owned 100 percent of the business. I mean, it seemed like
if I wanted to take money—-— If I wanted to take money from Taylor

Bean, it would be easy, all I would have to do is ask somebody to
give me a check and I could sign the check for any amount. I

mean, that would be so easy for me to take whatever I wanted.

Q. Just like—-

A. I didn't do that.

Q. Just like creating fake mortgages to take money out of Taylor
Bean?

A. There were no fake mortgages, sir. I took notes and I signed
an IOU to the company. And I said here, here, I owe you the
money. There was no fake anything.

Q. So, sir, are you easily misunderstood?

A. You know, I have spoken to thousands of people and received

in excess of a thousand e-mails a day, and I think pretty much

everything that I said and what people said to me was not
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Farkas - Cross 2432
misunderstood.

You, maybe-- I am misunderstanding you, is that the
problem?
Q. Well, sir, did you, do you think that John Bruno when you

spoke to him, the lawyer for the capital raise, misunderstood you?
A. Misunderstood what?
Q. Your dealings with him on the capital raise and the filing of
the investor list?
A. There was an interim investor list. The only one who
misunderstood that I think is you. We clearly amended the
investor list as late as, I mean, even in May.

I mean, there was no, there was no intention for those
people to sign that definitive agreement. The only one who signed
that definitive agreement was me. And I didn't purport that

anyone else, not one person else had agreed to that deal except

me.

Q. And did Avi Pemper misunderstand you?

A. On which thing?

Q. When you told him that you and Cathie Kissick were going to
jail?

A. I don't recall saying that. You keep saying that, but I

don't recall saying that.
Q. Did Cathie Kissick, Teresa Kelly, Desiree Brown and Mike
Wawrzyniak misunderstand you every time you talked to them about

Plan B?
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A. Oh, I don't think-- I don't know.

step down.

rebuttal?

MR. STOKES: The Court's indulgence.

No further guestions at this time, Your Honor.
THE COURT: All right. Is there any redirect?
MR. ROGOW: No, Your Honor.

THE COURT: All right. Thank you, Mr. Farkas, you may

NOTE: The defendant stood down.

THE COURT: Any further evidence from the defense?
MR. ROGOW: We do.

THE COURT: Any further evidence?

MR. ROGOW: No, Your Honor.

THE COURT: So, you are resting?

MR. ROGOW: Yes.

THE COURT: All right. Does the Government want to call

MR. STOKES: The Court's indulgence.
THE COURT: Yes.

MR. STOKES: No further evidence, Your Honor. The

Government rests as well.

THE COURT: All right, then all the evidence is now in.

* * * * *

(THE BALANCE OF THE PROCEEDINGS WERE NOT TRANSCRIBED IN

THIS VOLUME.)
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CERTIFICATE OF THE REPORTERS

We certify that the foregoing is a correct excerpt of the

record of proceedings in the above-entitled matter.

/s/

2434

Anneliese J. Thomson

/s/

Norman B. Linnell
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1 PROCEEDTINGS

2 * * * * *

3 (Defendant and Jury present.)

4 THE COURT: Once again, good morning, ladies and

5 | gentlemen, and again, thank you for being prompt. We're going to
6 | start, as I had told you on Friday, with the closing arguments,

7 |and the government will make the first closing argument. You-all
8 | have enough paper left in your notebooks? Yes?

9 (Jurors nodding heads.)
10 THE COURT: And again, I did not see much media coverage

11 | about the case. Did any of you bump into anything over the

12 |weekend that might be an issue?

13 (Jurors shaking heads.)
14 THE COURT: No?
15 Very good, we'll begin. Mr. Connolly, I understand

16 |you're making the first opening statement.

17 MR. CONNOLLY : Yes, Your Honor.

18 CLOSING ARGUMENT

19 BY MR. CONNOLLY:

20 "I don't remember what Plan B was." Those were the

21 | incredible words that the defendant, Lee Farkas, said under oath
22 |in this very courtroom on Friday afternoon: "I don't remember
23 |what Plan B was."

24 After displaying an encyclopedic knowledge on the

25 |evolution of Taylor, Bean & Whitaker from the very first lines of
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credit to the first office addresses, when it came to answering
questions about what Plan B was, the defendant said he didn't
know.

Ladies and gentlemen, he lied. He lied because Plan B
was a crime, and it was a key part of a conspiracy. It was a
crime not only of staggering proportions but staggering boldness.
It involved selling hundreds of millions of dollars in fake assets
to a bank in return for real money.

Desiree Brown put it best when she testified: "It was
stealing. You can't give Colonial Bank nothing, take money from
them, and not know you are stealing."

And Plan B was not an isolated transaction. It began on
December 11, 2003, and continued until TBW ceased operations in
August of 2009. It involved hundreds, if not thousands, of dummy
lcans or lecoans that had already been sold to someone else. It
involved hundreds of fake pools of loans and hundreds of fake
Mesirow trade letters.

In fact, every witness involved with Plan B remembered
exactly what Plan B was. Those witnesses will never forget what
Plan B was.

But when the defendant was asked about what this
company-saving $500 million plan was, the defendant said, "I don't
remember." Ladies and gentlemen, the defendant was not telling
the truth, and he didn't tell the truth, because he is guilty.

Over the last two weeks, the testimony of nearly two
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dozen witnesses, the hundreds of exhibits, including e-mails and
documents, the PINs, the recorded calls, in short, the evidence
presented in this case has brought you inside a wide-ranging
conspiracy of staggering proportions. It is a conspiracy that
spread across two companies: Taylor, Bean & Whitaker and Colonial
Bank, a conspiracy that affected banks, individuals, and
government agents throughout the country, a conspiracy that
involved billions of dollars. That's right, billions of dollars.

You have heard from the key participants in this
conspiracy, six witnesses who have pled guilty: Ray Bowman, the
former president of TBW; Teresa Kelly, an operations supervisor in
the Mortgage Warehouse Lending Division of Colonial Bank; Cathie
Kissick, the head of the Mortgage Warehouse Lending Division; Paul
Allen, the former CEO of Taylor, Bean & Whitaker; Desiree Brown,
the former treasurer; and Sean Ragland, the former senior
financial analyst.

All have told you the same thing: The defendant, Lee

Farkas, was a member of a conspiracy. In fact, they told you that
he was the leader of this conspiracy, and they were right. The
evidence proves that they were right. Your common sense confirms

that they were right.

Now, when you're sworn in as jurors, you do not leave
your common sense at the door. To the contrary, Judge Brinkema
will instruct you that when evaluating the evidence presented in

this case, you are permitted to use your common sense, and your
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common sense tells you that the person who benefited most from
this conspiracy was the defendant. He was the one with the 30 to
40 cars, the jet and the seaplane, the restaurants, the bars, the
many houses. He was the one with the fake Lee loans, the $30
million due from accounts, and the $300,000 monthly bonuses.

Common sense tells you that the reason the defendant
screamed or threatened anyone who talked to Colonial Bank without
his permission was because he was afraid, afraid that his massive
fraud would be discovered. Common sense tells you that the reason
the defendant denied during cross—-examination remembering what
recycling was 1is because recycling was the way in which he and his
coconspirators covered up the massive hole at Colonial Bank. It
was a way in which the hole was allowed to grow and so the
auditors and higher-ups wouldn't find out about it.

In response to this overwhelming evidence, the defendant
would have you believe that he did nothing wrong, that the
billions in missing money was simply the result of a series of
growing pains and mistakes. It simply is not credible.

In fact, in order to believe the defendant's testimony,
you have to disbelieve the testimony of almost a dozen witnesses,
including Teresa Kelly, Cathie Kissick, Ray Bowman, Mike
Wawrzyniak, Desiree Brown, Paul Allen, Sean Ragland, John Bruno,
and Avi Pemper.

Now, I want to take a few minutes and walk through Jjust

some of the testimony of each of these witnesses that you would
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have to discredit in order to believe the defendant's testimony.
And, ladies and gentlemen, as I work through my closing, I will be
referring to some government exhibits. Feel free to take notes,
because you'll get a list of all the admitted exhibits, but you
won't get a transcript of this closing or a list of the specific
exhibits I mention.

Let's start with Teresa Kelly. Teresa Kelly had no
problem remembering exactly what Plan B was. She was the former
operations supervisor at the Mortgage Warehouse Lending Division.
You heard Teresa Kelly say that she did Plan B with the defendant,
with Cathie Kissick, and with Desiree Brown. In fact, both
Ms. Kissick and Ms. Brown corroborate that testimony.

All said they did Plan B with the defendant. All
testified that Plan B was fake or worthless collateral for real
money. All said that Plan B started on COLB, then moved to AOT
when it became too difficult to track. All said the defendant
knew each and every step of the way.

Teresa Kelly also testified that upon request from the
defendant, she would inform the defendant of the size of the Plan
B hole. Her testimony is supported by Government's Exhibit 1-134.

Teresa Kelly testified in detail about the defendant's
efforts to drive a list of loans —- remember the thumb drive? ——
from Ocala to Orlando in a last-ditch effort to provide data for
the hole on the AQT facility. In fact, you heard a recorded

conversation about that effort.
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Ask yourself this: Why is the owner of one of the
largest mortgage origination companies in the country, a company
with thousands of employees, having repeated direct and personal
conversations with a lower-level operations supervisor at another
company? Why is he volunteering to personally drive 80 to 90
miles to bring a thumb drive of data to Teresa Kelly?

Ms. Kelly testified that she thought it was an effort to
fill the hole at AOT but that, in fact, it turned out to be data
to use to lie to auditors. Whose recollection of this strikes you
as more credible, Teresa Kelly, who's getting a hand-delivered
thumb drive of data from the owner of Taylor, Bean & Whitaker, or
the defendant, who claimed on the stand last Friday that he
personally drove from Ocala to Orlando just because he suddenly
had an urge to get out of the office and wanted to have a steak
dinner 90 miles away?

Cathie Kissick. Cathie Kissick also had no problem
remembering exactly what Plan B was. She was the head of the
Mortgage Warehouse Lending Division and one of the defendant's key
coconspirators. She had specific discussions with the defendant
about the fact that Plan B on COLB used double-scld loans and that
Plan B on AOT used already sold pools. Recall Government Exhibit
1-163. This was an e-mail discussing Plan B wversus real loans.
This e-mail makes clear that Plan B is fake. The defendant gets
this e-mail.

Ms. Kissick testified that she and the defendant
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discussed hiding Plan B through recycling. She also said they
purposely used PINs, those peer-to-peer communications on a
BlackBerry, to have discussions about Plan B without those
discussions being preserved.

Now, the defendant says that PINs were used for jokes
and other private conversations, but once again, 1it's not
credible. Teresa Kelly, Desiree Brown, Cathie Kissick all said
the defendant discussed using PINs to hide Plan B. They wanted to
hide those discussions because they knew it was wrong.

Now, Ms. Kissick is certainly a key coconspirator, and
in fact, the defense even suggested she might be the real leader.
For purposes of finding the defendant guilty of conspiracy, it
doesn't matter who the leader was. It doesn't matter if the
defendant was the leader, a middleman, or a low-level guy who
helped carry out the crime, like Sean Ragland, but the idea that
Cathie Kissick was leading the whole conspiracy doesn't hold up.

Witness after witness testified to the fact that Cathie
Kissick was distraught about the position she was in. You saw
repeated e-mails evidencing her stress and her angst. Recall
Desiree Brown's testimony about the defendant taking advantage of
Colonial and Cathie Kissick. Ms. Brown described the defendant's
treatment of Ms. Kissick as "quite bullying."

Recall Ray Bowman. He said Cathie Kissick called him
every day, multiple times a day. In fact, the defendant himself

told Ray Bowman his philosophy regarding Colonial Bank, a
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11
1 |philosophy he carried out for six years. He said it this way:
2 |"If I owe you a hundred dollars, I have a problem. If I owe you a
3 |million dollars, you have a problem."
4 Michael Wawrzyniak. Do you recall Mike Wawrzyniak? He
5 |was the young data guy, an important position but not a senior
6 |executive. Mike Wawrzyniak had no problem remembering exactly
7 | what Plan B was.
8 Defendant said he didn't recall what he told Mike
9 | Wwawrzyniak about Plan B, but Mike Wawrzyniak had a very specific
10 | recollection of being called into the defendant's office to work
11 |on a project that the defendant described as Plan B. The
12 |defendant told Wawrzyniak to pool loan data for loans not at
13 |Colonial Bank and send that information to Colonial. He also told
14 |Mike Wawrzyniak to keep it quiet.
15 Even Mike Wawrzyniak, a young data guy, quickly figured
16 |out that Plan B involved sending loans that someone else already
17 | financed or owned to Colonial so that Colonial could pretend to
18 | have those as collateral.
19 Now, when you're evaluating whose testimony to believe,
20 | whether to believe Mike Wawrzyniak's or the defendant's, use your
21 | common sense. Wawrzyniak was a low-level IT guy who gets called
22 |to the chairman and owner of the company's office for a special
23 |project that he's told to keep quiet, and shortly after that
24 |meeting, the defendant starts sending e-mails directly to Mike
25 |Wawrzyniak instructing him to carry out Plan B, not by hint but
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specifically by using the term "Plan B."

Your common sense tells you that Mike Wawrzyniak would
remember that conversation clearly. The e-mails corroborate your
common sense, and Wawrzyniak's testimony corroborates Teresa
Kelly, Cathie Kissick, and Desiree Brown.

Ray Bowman, the government's second witness, he was
president of Taylor, Bean & Whitaker. Ray Bowman had no problem
remembering exactly what Plan B was. Bowman testified that it was
the defendant himself who told Bowman what Plan B was and that
Plan B involved dummy loans. Bowman told the defendant he thought
Plan B was unethical and illegal. By the way, Ray Bowman was
right: It was unethical; it was illegal.

Defendant claims he doesn't remember this, but look at
Government Exhibit 1-100, and when the defendant was shown an
e-mail in which Bowman expresses in writing his opposition to Plan
B, the defendant says, "Well, that's just because Ray didn't think
we owed them the money," but you heard the testimony of Ray
Bowman. He said he did his own research and found out that
Taylor, Bean & Whitaker had to come up with almost $1,200 per
loan. That is money they couldn't finance. Ray Bowman quickly
determined it wasn't Colonial's fault.

As with Teresa Kelly, Cathie Kissick, and Desiree Brown
and Mike Wawrzyniak, the defendant told Ray Bowman not to discuss
Plan B with anyone. Now, recall the reason the defendant offered

for telling everyone to keep it quiet. He testified it was
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because if Cathie Kissick or Teresa Kelly sent an e-mail to a
large group at Taylor, Bean & Whitaker, everyone receiving it
would drop what they were doing and instantly jump to help
Colonial Bank.

It doesn't make sense, and it doesn't explain why he
told Wawrzyniak, Bowman, and Brown, all TBW employees, to keep it
quiet. Your common sense tells you why he did it. Plan B was
wrong, the defendant knew it was wrong, and he didn't want people
finding out about it.

Bowman was also the first to testify about TBW's efforts
to inflate the wvalues of its MSRs, sometimes by billions of
dollars. Defendant denied knowing anything about this, but
Bowman's testimony is corroborated by Desiree Brown and Paul
Allen, both who specifically testified that they discussed with
the defendant the falsification of the mortgage servicing rights.

Mr. Bowman's testimony is also important when evaluating
the defense's claim that the defendant thought there was always
enough assets. Now, the defendant himself didn't say too much
about this during his testimony, but the defense cross—examined
many witnesses about this.

Remember Ray Bowman's testimony about the $4 million -—-
excuse me, $4 billion speculative trading he engaged in to try to
pay back Plan B? $4 billion was bet—-the-company-type money.
Bowman said the defendant was fully aware and approved of the

speculative trading.
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If the assets were truly there, your common sense tells
you that defendant would not have allowed Bowman to bet the
company, a company the defendant viewed as his company. He simply
would have returned the assets to Colonial Bank, or he would have
told Ray, "No, I'm not going to risk my company that I've built
from the ground up."

Finally, Ray Bowman testified that after the FBI raid,
he suggested that -- to the defendant that they both go to the FBI
and tell the FBI what he did. The defendant's response was
not, "Sure. They're confused. There's nothing wrong. Let's end
this now." His response was, "I'm not willing to do that."

Desiree Brown. Desiree Brown had no problem remembering
exactly what Plan B was. Desiree Brown was one of the defendant's
closest confidantes. He promoted her from a receptionist making
$8 an hour to the treasurer making over $500,000 a year. He gave
her a free mortgage loan for almost $700,000. He did so because
she was a key player in his fraud scheme, because she would follow
his directions, because she wouldn't push back when she was asked
to carry out the illegal scheme.

Desiree Brown testified the defendant made specific
requests of her to do Plan B. She testified that without Plan B,
TBW would go out of business. Similar to Ms. Kissick and
Ms. Kelly, she testified that the defendant knew exactly what
recycling was and that it was used to hide the Plan B hole.

Desiree Brown also testified about Ocala Funding. Now,
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she said that there may have been some confusion at first about
what Ocala Funding money could be used for but that she quickly,
quickly learned it could not be used for non-Ocala Funding
purposes. She said the defendant knew this as well and that they
discussed it. She testified that the defendant knew about the
hole, Government Exhibit 17-17, in which she tells the defendant
the hole is about $231 million.

Ms. Brown said it was the defendant, not Paul Allen, who
had to approve the use of Ocala Funding money. The defendant may
have sent Margaret Potter to Paul Allen with an Ocala Funding
question, but when it came to the billions of dollars in Ocala
Funding, it was the defendant who decided how the money was used,
and you've seen unchallenged evidence that the money was used
inappropriately.

Desiree also testified about Project Squirrel, efforts
to squirrel away money for the capital raise, that $300 million
that would allow the defendant to buy Colonial.

Finally, she discussed the specific conversation with
the defendant in which she expressed concern about being a
scapegoat and going to jail. Defendant told her at the time, "I
will take the blame."

On Friday afternoon, the defendant said he didn't recall
any such conversation, but I'm sure that if he did, he would have
said it was just part of his peculiar sense of humor.

Paul Allen. Paul Allen was the former CEO of TBW. Paul
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1 |Allen knew nothing about Plan B, and the defendant confirmed this.
2 |If Plan B was a legitimate means of getting additional money from
3 |Colonial Bank, don't you think the defendant would have told his

4 |CEO about it?

5 Allen testified to the fact that he was cut off from

6 | Treasury almost as soon as he started, and although the defendant
7 | corroborated this as well, the reason he gave does not hold up.

8 | Common sense tells you that the CEO should have access to all

9 | departments and certainly the Treasury Department.
10 The reason the defendant did not tell his CEO about Plan
11 |B is because he didn't want Plan B discovered. In fact, that is
12 |why the defendant sent Allen the "I am going to kill you" e-mail
13 |after learning that Allen had a conversation with Colonial Bank.
14 | There is simply no logical explanation for that e-mail other than
15 | the fact that the defendant wanted to cover up his ongoing fraud
16 | scheme with Colonial Bank. Remember, Allen testified he wasn't
17 |prevented from talking to anyone else.
18 Defendant said in his testimony that he left Ocala

19 |Funding to Paul Allen, but Allen testified to keeping the

20 |defendant informed of the hole in Ocala Funding. The e-mails in
21 |this case confirm Paul Allen's testimony. Look at Government
22 |Exhibit 17-181. Similar to other witnesses' testimonies about

23 | their use of PINs, Allen said the defendant told him to use
24 |personal e-mail addresses to keep exchanges regarding Ocala

25 | Funding off the TBW servers.
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Sean Ragland. Recall Sean Ragland. He was a senior
financial analyst at Taylor Bean. Defendant testified he never
said anything more than hello to Sean Ragland.

Sean Ragland had a different recollection. He testified
about a very specific conversation he had with the defendant in
June 2008 about a new paydown method. Mr. Ragland described in
detail that conversation. He explained how defendant said to
Desiree Brown and him, "We're doing things wrong in Ocala
Funding," and they didn't understand how it worked. He explained
how the defendant told him not to make any paydowns of loans until
there was enough cash and loans in the facility to cover existing
liabilities.

Witness after witness explained that was not how Ocala
Funding was supposed to work. When loans were sold from Ocala
Funding to Freddie Mac and Freddie Mac sent the money back, that
money had to be used to pay down the loans off of Ocala Funding.
What the defendant was directing Sean Ragland to do, to not pay
down, to slow the paydowns, 1s what led to the double and triple
pledging.

Similar to Mike Wawrzyniak's testimony, when evaluating
whether to believe the defendant or Sean Ragland's recollection,
consider that Sean Ragland during his entire tenure at Taylor,
Bean & Whitaker had one substantive conversation with the
defendant. It was with the owner and chairman of the company, and

in that conversation, chairman and owner told Ragland not to pay
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off loans that were supposed to be paid off. Sean Ragland is
going to remember that conversation. The defendant doesn't want
to remember that conversation.

John Bruno. John Bruno was Taylor, Bean & Whitaker's
lawyer for the capital raise. He testified about the importance
of getting investors by the March 31, 2009 deadline, about the
fear that if they didn't raise the $300 million by then, Colonial
would go under and Taylor Bean would soon follow.

Bruno testified that during those last few weeks of
March 2009, he spoke every single day with the defendant and that
it was the defendant who was leading the capital raise efforts on
Taylor Bean's behalf. Bruno also testified that the investor list
on March 31 was supposed to be a final list, that as of that date,
the 10 percent escrow deposits were supposed to have been made
from each investor into Platinum Bank.

Now, recall the defendant's testimony on
cross—examination, when Mr. Stokes asked him about the final
investor list. The defendant got agitated, and he said, "Everyone
understood that list was Jjust an interim list, everyone except
you, Mr. Stokes."

Once again, the defendant's testimony is at odds with

everyone else. John Bruno said it was fully understood that the
list was final. He said the defendant never mentioned it was an
interim list or that the investors were just placeholders. Bruno

said he never advised that the list could be interim or that the
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investors could be just placeholders.
And Government Exhibit 15-1, this is the press release
that went out to the world that said "a definitive agreement."
you don't need Judge Brinkema to tell you what "definitive
agreement" means. You already know.
Again, go back to your common sense. If the names could

just be interim, why make them up? Why not use Company A and
Company B? If the names are just placeholders, why deposit a real
$5 million on Manny Friedman and South Towne Capital's behalf
without their knowledge? Why not tell your lawyer about it, and
why not call Colonial Bank five minutes after this press release
comes out about a definitive agreement and said, "Hold on, you'wve
got it all wrong"?

The reason is obvious. The investors were supposed to
be final. Everyone, including the defendant, knew it, which is
why he and his coconspirators falsified the information about
Manny Friedman and South Towne and falsified the information about
them making deposits.

Avi Pemper. Mr. Pemper was an investment banker for BNP
Paribas. Defendant conceded on cross-examination that Avi had
become a personal friend after working together for six years on
Ocala Funding.

Mr. Pemper testified there was no doubt that Ocala
Funding was supposed to be a bankruptcy remote facility. In fact,

until August 7 of 2009, Avi Pemper believed that all of BNP's $500
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million in collateral was at Ocala Funding. And Avi testified
that when he learned on Friday morning, August 8 -- August 7, that
almost all of BNP's supposed loans had already been sold to
someone else, he was simply incredulous.

Avi Pemper's testimony 1s corroborated by Deutsche
Bank's Brendon Girardi. Mr. Girardi went to Ocala Funding on
August 2009 thinking Deutsche Bank's $1.25 billion in assets was
there. He also was shocked to learn it was almost all gone.

Now importantly, Mr. Pemper had two key conversations
with the defendant. The first was a dinner conversation at
Bonefish on Thursday, August 6, 2009. That's the conversation in
which the defendant said to his friend, Avi, that the defendant
and Cathie Kissick were going to jail. On cross—-examination, the
defendant said he didn't recall ever talking to anyone about going
to jail, but Avi Pemper was the third witness to testify about a
specific conversation with the defendant related to going to jail.

Recall Ray Bowman talked about his conversation with the
defendant the day after the FBI search, and Desiree Brown
testified about her conversation with the defendant in which they
discussed going to jail and her worry about being a scapegoat
because of the fraud scheme. The defendant doesn't want to
remember those conversations, because they confirm that he knew
what was going on was wrong and he knew it was a crime.

The fact that three separate people, some of whom never

had any contact with each other, had similar conversations with
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the defendant corroborates their testimony.

The second conversation that Mr. Pemper had was the next
day, Friday, August 7. After discovering that there was wvirtually
no collateral backing BNP's $500 million in commercial paper, he
confronted the defendant and asked him if it was possible that the
loans had already been sold.

The defendant didn't say, "What are you talking about?

I don't know anything about it." He didn't say, "It's not a
problem, because we don't need to have the assets there. The
documents allow the assets to be somewhere else."

Rather, the defendant said, "It happened, and it just
kept happening." The defendant was right. He knew exactly what
had happened at Ocala Funding. He was the one who had ordered the
slow paydowns of the loans, and once that happened, it Jjust kept
happening, and it led to double and triple pledging, and it led to
a $1.5 billion hole.

Now, ladies and gentlemen, there's one additional key
witness: the defendant himself. That's right. In order to
believe his testimony you heard here on Friday, you have to
discredit what Lee Farkas said and what he wrote during the time
of the conspiracy.

During our case-in-chief, we introduced over a hundred
e-mails that the defendant sent or received during the time of the
conspiracy, over 100. He was not shown a single one of those

e-mails on direct examination.
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Ask yourself why. The reason is clear. 1It's because
the defendant has no answer for those e-mails. The answer is
because those e-mails clearly show the defendant knew what was
going on and was actively participating in the fraud scheme. That

is why the defendant had so much difficulty during
cross—examination. In fact, before professing ignorance about
what Plan B was, he initially offered a convoluted explanation
about re-advancing loans that had been partially paid down. That
was until he was shown an e-mail in which he himself referred to
Plan B as something else.

The e-mails he sent during the life of this conspiracy,
the statements he made at the time prove beyond any doubt that the
defendant knew about the fraud scheme and he knew it was wrong.
And those e-mails, those statements stand in direct contravention
to his testimony on the stand last Friday. Therefore, in order to
believe the defendant's testimony in this case, you have to
disbelieve what he said and what he wrote at the time.

I'd like to turn to the indictment. Defendant is
charged with 14 separate counts: one count of conspiracy, six
counts of bank fraud, four counts of wire fraud, and three counts
of security fraud. I'm going to take a few minutes and walk
through the elements for these counts and highlight some key
issues.

I want to make a comment first about the government's

exhibits. We generally tried to number them so that they relate
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2 |you're back during your deliberations, and if you're looking for
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3 | something that relates to, say, Count 5, start at the part of the

4 | exhibit list that begins 5-. We tried to put the documents that

5 |are key to the counts in that way.

6 Count 1 is the conspiracy count. It charges that from

7 |in or about early 2002 through in or about August 2009, the

8 |defendant did knowingly and intentionally combine, conspire,
9 | confederate, and agree with others to commit bank fraud, wire
10 | fraud, and securities fraud.
11 This count relates to the defendant's agreement and

12 |understanding with Cathie Kissick, Teresa Kelly, Ray Bowman,

13 |Desiree Brown, Paul Allen, Sean Ragland, and others to get money

14 | for nothing from Colonial Bank, to take money from Ocala Funding,

15 |and to try to get money from the government's TARP program. It

16 |includes sweeping. It includes Plan B on COLB. It includes

17 |Plan B on AOT, recycling, Ocala Funding, Project Sqguirrel, and the

18 | capital raise.

19 Now, what makes conspiracies so dangerous is that they
20 | are an agreement among different people to commit criminal acts,

21 |often time criminal acts that would be incredibly difficult to

22 | commit alone. This case is a perfect example. There is simply no

23 |way this conspiracy or fraud could have happened with just one

24 | person.

25 And because there are many people involved and because
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conspirators tend not to reduce their illegal agreements to
writing, it can be very difficult to discover and to investigate
these crimes. As a result, it's often necessary for the
government to explain this criminal behavior to you by having
members of the conspiracy explain it to you themselves. That's
what you've heard in this case.

Now, there are two elements the government must prove in
order to prove the defendant guilty of conspiracy. First, we must
prove that an agreement or understanding to commit bank fraud,
wire fraud, and securities fraud was reached or entered into by
two or more persons. We must prove that at some time during the,
during the existence or life of that conspiracy, agreement, or
understanding, the defendant knew the purpose of the agreement,
and with that knowledge, he deliberately joined the conspiracy
with the intent to further its unlawful purpose.

The first element 1s not subject to any dispute. You'wve
heard from six different people who've testified that they engaged
in conspiracy to commit bank fraud, wire fraud, securities fraud.
Bowman, Kissick, Kelly, Brown, Allen, Ragland all admitted that
they worked with others in a scheme to defraud. Thus, the key
element for you to consider is the second element: Did the
defendant knowingly and deliberately Jjoin the conspiracy with the
intent to further it? The evidence proves he did.

Now, to be clear, the government is only required to

show that he knowingly Jjoined the conspiracy. We're not required
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to prove specifically what role he had, but, in fact, the evidence
proves that not only did he join it, but he led it. Every single
conspirator who testified testified to direct conversations with
the defendant about efforts to further the scheme.

Ray Bowman told you it was the defendant who described
Plan B as dummy loans. It was the defendant who instituted Plan B
over Ray's objections.

Teresa Kelly told you it was the defendant's idea to
recycle private pools into agency securities to hide the fact that
they were sitting on AOT for years.

Cathie Kissick testified about the repeated
conversations with the defendant that Plan B loans on COLB were
double-sold loans and that Plan B on AOT were double-sold pools.
Desiree Brown testified that it was the defendant who told her to
squirrel away money for the capital raise and that he knew the
money ultimately came from Ocala Funding.

Paul Allen testified that in the fall of 2008, the
defendant specifically told Allen the defendant had moved the hole
from Ocala Funding to Colonial Bank. Remember, Allen confirmed
that the defendant himself used the word "hole."

Sean Ragland testified that it was the defendant who
directed him to slow paydowns in an effort to further hide the
hole.

In addition, you saw e-mail after e-mail in which the

defendant himself took affirmative steps to further the scheme.
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Government Exhibit 1-158, the defendant directing Ray Bowman to
tell Mike Wawrzyniak 3.5 million of Plan B. Government Exhibit
1-157, the defendant telling Mike Wawrzyniak directly to recycle
Plan B loans. Government Exhibit 1-134, the defendant ingquiring
of Teresa Kelly how much Plan B there is at Colonial, and at that
time in February 2004, there was over 220 million.

Government Exhibit 17-177, the defendant acknowledging
to Paul Allen the drain in Ocala Funding, and Government Exhibit
17-17, the defendant being kept informed by Desiree Brown about
the hole in Ocala.

The evidence shows the defendant knew the purpose of
this illegal agreement. He used the words "dummy loans." He came
up with the idea to recycle fake assets. He told Paul Allen he
moved the hole. He told Desiree when to take money out of Ocala
Funding, and he never told his lawyer or anyone else that he
thought the capital raise investors were mere placeholders.

Now, there are three goals of the conspiracy as charged
in the indictment: bank fraud, wire fraud, securities fraud. You
don't have to find all three to find the defendant guilty. You
have to be unanimous as to which one you find, but you only need
to find one. Nevertheless, the evidence proves beyond any doubt
the defendant guilty of all three.

Bank fraud, this is Plan B. This is recycling. Every
time one of the coconspirators sent fake data, whether Plan B

dummy loan data to COLB or Plan B pool data to AOT, and Colonial
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Bank gave money to Taylor, Bean & Whitaker, it was bank fraud.
Every time they refreshed Plan B to make it look like new loans
were in, it was bank fraud. Every time they recycled AOT pools
and did a round-trip transaction to cover up the hole, it was bank
fraud, every time.

Now, to prove the conspiracy, the government doesn't
have to show that the defendant participated in each act himself.
In fact, it's enough that he simply understood the purpose of the
conspiracy and intentionally joined it. Judge Brinkema will
explain that if the acts or conduct of another is deliberately
ordered or directed by the defendant or authorized or consented by
the defendant, then the law holds the defendant responsible for
such acts or conduct just as if he personally did it himself.

What that means is that when the defendant sends e-mail
after e-mail to Mike Wawrzyniak telling him to do $10 million of
Plan B with the understanding that that false data is going to be
sent to Colonial, it's the same as if defendant himself sent the
information to Colonial.

We introduced at least five e-mails directly from the
defendant to Mike Wawrzyniak telling him to do more Plan B.
Government Exhibit 1-111 on December 11, 2003; Government Exhibit
1-41, Jjust a few weeks later, on December 22; Government Exhibit
1-141, on April 7, 2004; Government Exhibit 1-152 on May 26, 2004;
Government Exhibit 1-157, June 28, 2004. Repeated e-mails over a

six-month period.
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The second goal of the conspiracy was wire fraud. Every
time any coconspirator used an interstate wire to advance Plan B,
every time an interstate wire was used to take money to or from
Taylor, Bean & Whitaker, it was in furtherance of this massive
conspiracy, it was wire fraud. And there's a stipulation setting
forth a number of these interstate wires and showing that they ran
through this district. That's Government Exhibit 21-2.

The third goal of the conspiracy was securities fraud.
Every time Colonial BancGroup filed a form 10-K or a form
10-K —— Q with the SEC -- and remember, those are filed right down
the road here in Alexandria, Virginia -- it was securities fraud.

Think about it. Plan B starts in December 2003 at about 120

million. Sarah Moore, our very first witness, told you the
materiality was only about 20 million. This is already six times
more.

That means that the three 10-Q0s filed in 2004 are all
false, and all are securities fraud. That means that the 10-K
filed for year 2004 was also false. It was also securities fraud.
In fact, from 2004 to 2009, Colonial BancGroup would have filed at
least 16 false and misleading 10-Qs and five false and misleading
10-Ks. Each was an object crime in the conspiracy. Each was
securities fraud.

Now, that's the conspiracy count. With respect to the
bank and wire fraud counts, which are Counts 2 through 11, the

elements are very similar. Judge Brinkema will describe them in
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detail, but basically the government must prove that the defendant
knowingly executed a scheme to defraud, the defendant had intent
to fraud, and the jurisdictional element.

Now, most of the jurisdictional elements have been
stipulated to. For bank fraud, Counts 2 through 7, it's only that
Colonial Bank was FDIC insured. Government Exhibit 21-3B is the
stipulation.

For wire fraud, it's Counts 8 through 11, it's that the
wires were interstate and that they traveled through the Eastern
District of Virginia. Government Exhibit 21-2 is that
stipulation.

The bank fraud and wire fraud charges in Counts 2
through 7 and 10 and 11 break down into two categories: advances
and recycles. Put another way, advances are getting money for
nothing, asking for money out of Colonial Bank in return for fake
assets. Counts 2 and 3 charge advances. Recycles are covering up
the money for nothing and subsequent hole. Counts 4 through 7 and
10 and 11 are the recycles.

For Counts 2 through 7, 10 and 11, the government
established beyond any doubt that they were fake transactions, and
frankly, defense really hasn't countered this. I'd like to walk
through Count 7 as an example. All these counts are very similar,
and there are summary charges for each, but let's walk through
Count 7 for a moment.

Count 7 charges bank fraud for a false AOT transaction
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1 |on July 6, 2009. Look at Government Exhibit 7-19. 1It's the

2 | summary chart for Count 7. The slides in that exhibit take you

3 |step by step through the transaction, but I want to focus on just
4 |three of them.

5 First is page 3. This is the chart that shows that the
6 |pools sold to AOT on July 6, 2009, have already been sold to

7 | another investor, here Bank of America. TBW is re-using the

8 |unique pool numbers for a fake trade. It also shows that there

9 |were literally no loans behind the re-used pool numbers sent to
10 |Colonial Bank. In short, this shows a Plan B AOT transaction.
11 Next I want you to look at Government Exhibit 7-2. This
12 |is one of the attachments to that exhibit. This is the fake
13 |Mesirow trade letter for this transaction. For each of the
14 | counts, 2 through 7, 10 and 11, there are fake Mesirow trade
15 | letters. They're in evidence.
16 Why are these important? These are important because
17 |these are the letters that supposedly told Colonial Bank, hey,
18 |we've already got someone who's agreed to buy these pools in 30 to
19 |45 days. These letters were required by the AOT facility.
20 Now, it's likely stating the obvious, but a real
21 |transaction is not going to have fake trade letters. The fact
22 | that the defendant and his accomplices had to falsify the letters
23 |proves again that it's not a real transaction, and it proves that
24 | they knew it.

25 Let's go back to the summary exhibit, 7-19. I want you
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next to look at page 6. This shows the money being wired from AOT
to Ocala Funding in exchange for the fake pools.

Ladies and gentlemen, I want to be clear about one
point: The bank fraud is complete at this point in time. The
second that money leaves Colonial Bank, regardless of what happens
down the road, the crime is complete, and Lee Farkas and his
accomplices have committed bank fraud.

Look finally at the last page of the summary chart.

This shows the complete transaction, and it shows the money going
back to Colonial Bank. You've heard repeated testimony as to why
that is. It's because it was designed as a round-trip transaction
to cover up the fact that there was a huge hole at AOT. It was
trying to hide from auditors and bank management that there were
Plan B pools on AOT.

Now, the defense put on an expert who testified to a
point that candidly anyone with a calculator could have made. She
simply confirmed what the government had already showed you in our
summary charts: that more money went back to Colonial Bank on
that same day than left in that day. Now, the defendant expert
acknowledged that she wasn't commenting on the wvalidity of the
underlying transactions, and she acknowledged that selling fake
loan data would be a problem and that round-trip transactions
were, in fact, red flags that auditors often loocked at, but you
heard testimony from witnesses as to why the money wasn't exactly

the same, because the defendant and his accomplices wanted to make
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sure that it wasn't too obvious that it was a round trip.
Otherwise, the auditors or management might catch it.

It is completely irrelevant whether the money goes back
to the bank or not. You simply don't need to find an ultimate
loss to the bank for the bank or wire fraud. Think about it. If
you rob a bank, it is a crime whether you pay the bank back three
hours later, two weeks later, or even whether you promise to pay
the bank back at the time you steal the money.

It's no different here. Once fake pools with fake
Mesirow letters are sent to the bank and real money is sent back
out, the crime is complete. As Desiree Brown said, it's stealing.
In terms of the indictment, it's bank fraud and wire fraud.

There is a summary chart and Mesirow trade letter for
each of the Counts 2 through 7, 10, and 11, and those exhibit
numbers are in the list that you'll get.

Now, Counts 8 and 9 also charge wire fraud. Both of
these relate to the $300 million capital raise. With these the
government must show the defendant's knowing participation in the
scheme to defraud, his intent to defraud, a material false
statement or pretense, and the jurisdictional element of the wire
traveling interstate and into EDVA. The scheme to defraud in
these two counts 1s the scheme to help Colonial Bank getting $550
million in TARP money by falsely stating that Taylor, Bean &
Whitaker had raised $300 million.

Count 8 relates to the wiring of the $25 million from
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Ocala Funding through Richmond, Virginia, to Platinum Bank for
purposes of fulfilling that 10 percent escrow deposit on behalf of
the investors. Government Exhibit 21-2 is a stipulation that the
actual wire and where it traveled.

Government Exhibit 18-46, this is an e-mail from Paul
Allen to Lee Farkas. It attaches the spreadsheet showing that the
$25 million wire came from Ocala Funding. You heard testimony
that that wire was used as a 10 percent down deposit for Manny
Friedman and for South Towne Capital.

You heard that neither was an investor. You alsoc heard
from John Bruno, the lawyer, and Paul Allen that Ocala Funding
money couldn't even be used for Taylor, Bean & Whitaker's deposit,
but it was.

Desiree Brown's testimony shows you that the defendant
caused the wire in Count 8. It was the defendant who told Desiree
Brown to squirrel away money, and the defendant knew that money
came out of Ocala Funding, because Desiree Brown was carrying out
his direction.

Court 9, this relates to Government Exhibit 9-1, the
false verification of funds letter. This is the one saying

Platinum had received 30 million in escrow as a 10 percent

deposit. The wire was the e-mailing of this letter from Will
Leaming to Gale Simons-Poole —-- she testified in this case —— at
the FDIC.

The defendant was the one who directed Paul Allen to
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call Will Leaming and say we need a shorter verification of funds
letter, as opposed to the spreadsheet that showed for money EJF
and South Towne came from Ocala Funding.

And Ms. Simons-Poole said this information was material,
that it was very important to her and the FDIC. Government
Exhibit 21-4 is the stipulation that that e-mail to
Ms. Simons-Poole went through EDVA.

The last three substantive counts are Counts 14 through
16. They are the securities fraud counts. Again, there are three
elements, and Judge Brinkema will instruct you on the specific
elements, but it's basically that the defendant executed a scheme
to defraud, he did so with the intent to defraud, and the
jurisdictional element. The jurisdictional element is met because
Colonial BancGroup was registered with the SEC under Section 12,
and it made -- its false filings affected Colonial stock, and it
filed those in EDVA.

Count 14 relates to the form 10-K that BancGroup filed
on March 2, 2009. This represent BancGroup's assets of December
31, 2008. Summary chart 14-15 shows the size of the hole at the
time was nearly $900 million. That was not shown in the 10-K.
Therefore, the 10-K contained materially false information
regarding Colonial Bank's assets.

Government Exhibit 14-1 is the full 10-K, and 14-2 is
the excerpt that Sarah Moore highlighted the key areas. The key

area here is the securities purchased under agreement to resale.
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This was the AOT assets. This was false.

Ladies and gentlemen, your common sense tells you that
investors in Colonial Bank would want to know about the nearly
$900 million hole, and as you know, the investor you heard from,
David Gaynor, he would have wanted to know about that hole.

Count 15, this is Colonial Bank's 8-K that it filed with
the SEC to announce the definitive agreement on the capital raise.
You saw the press release earlier. Look back to the information
for Counts 8 and 9 to talk about the falsity of that press
release. The press release is false. You heard direct testimony
it was false. The documentary evidence shows it was false,
because it was based on the defendant's lies about the investors
in the capital raise and the lies about where the escrow deposits
came from.

Finally is Count 16. This is Colonial BancGroup's 10-Q.
It was filed on May 8 of 2009, and it represented the assets as of
March 31, 2009. Look at summary chart 16-9 to see the hole at
that, March 31, 2009. 1It's over $750 million. That's not shown
in the 10-Q0. The 10-Q is false.

Government Exhibit 16-8 is the full 10-Q, and 16-8A is
an excerpt that was highlighted by Sarah Moore. Again, the
investors in Colonial Bank would want to know about the $750
million hole. David Gaynor would want to know about the hole.

Those are the 14 counts. The evidence has shown the

defendant is guilty of every one of them.
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In their opening statement, defense tried to make this
case about whether or not there was an actual hole. As an initial
matter, it is simply irrelevant whether there was a hole. It
doesn't matter because the crime is complete when defendant
directed dummy loans to be sent to Colonial Bank and when Colonial
Bank advanced money on those dummy loans. It doesn't matter
because the crime is complete when fake pools of loans with fake
Mesirow letters are sent to AOT and Colonial sends real money back
to Taylor, Bean & Whitaker. It doesn't matter because the crime
is complete when Colonial Bank files 10-Qs and 10-Ks with the SEC
that include materially false information about their assets.

When Judge Brinkema instructs you on the law, I want you
to listen very carefully to something you're not going to hear.
She will not tell you that you have to make any finding of loss to
the bank or make any finding about a hole. It is simply not an
element of the crimes charged, but even though it doesn't matter
whether or not there was a hole, the overwhelming evidence is that
there was a hole, a huge hole, one of staggering proportions.

Before you were seated as Jjurors in this case, it is
likely that if someone told you about a $1 million fraud scheme,
you would think that was a huge amount of money. Take a moment to
contemplate the numbers that have been testified to in this case.
The overdraft started at around $10 million and grew from there.
When Plan B was implemented on December 11, 2003, it was $120

million. That grew to be $250 million before it was moved to AOT.
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Then it grew upwards of 900 million.

But even that isn't the largest part of this incredible
fraud conspiracy. Ocala Funding, which was a $1.75 billion
facility, ended with a hole of approximately $1.5 billion. Neil
Luria, the chief restructuring officer for Taylor, Bean &
Whitaker's bankruptcy, testified due to the double and triple
pledging, the combined hole is nearly $3 billion.

Ray Peroutka, the government's summary witness,
confirmed that his analysis of Taylor, Bean & Whitaker and
Colonial Bank's own records show the hole of 1.5 billion on Ocala
Funding, 550 million on AOT, and double-pledged loans of nearly
$900 million. And while these are staggering numbers, they're all
too real.

Deutsche Bank and BNP have lost a combined 1.5 billion.
Colonial Bank has lost nearly 1.8 billion.

During the defense's opening, they also said the
defendant was an inventor. They were right. He invented fake
assets. The overwhelming evidence has proved there was a
conspiracy, and the defendant was a key part of it.

Now, you may be asking yourself why did he do it? He
did it out of greed. He did it because Taylor, Bean & Whitaker
was his company. He owned it, he built it up, and he used it as
his personal piggy bank. If TBW failed, defendant's jets, his
cars, his multiple houses, his many businesses, all would come

crashing down. Without Taylor, Bean & Whitaker, Lee Farkas
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couldn't live the lifestyle he wanted.

The uncontroverted evidence proves the defendant stole
almost $30 million from TBW for use for his own personal benefit.
The evidence shows he never intended to pay it back, at least not
with his own money. How do you know? Recall the due from
shareholder account. This is a due from account that was
basically a record of the money the defendant pulled out of TBW
for his own use, but it wasn't a gift. He was supposed to pay it
back.

Maureen Emig testified about this, about the problems
that arose when the defendant's due from accounts at TBW got so
big, around $30 million, that they were affecting the warehouse
lines that were the very lifeblood of TBW. This due from had to
be paid down, but the defendant didn't sell properties or cars or
restaurants and pay it back himself.

Let's look at Government Exhibit 20-30. I know it's a
bit confusing, but what it shows is that working with his
coconspirators, the defendant did a Plan B advance on AOT. He
tock out $15 million for fake loans, and then he had the $15
million applied to the due from accounts. That money was treated
as if it came from the defendant himself.

Even the defendant's own witness, Margaret Potter's
testimony, proves the defendant never intended to pay it back.
She testified the defendant told her to take $20,000 each month

from his $200,000-plus bonuses and send it over to pay the due




Case 1:10-cr-00200-LMB Document 260 Filed 04/19/11 Page 39 of 110 PagelD# 4192

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

39

from accounts. $20,000 a month is a lot of money unless you've
just taken $15 million from a bank. It would take you over 30
years to pay off that $15 million at 520,000 a month.

But the 15 million was not the only money the defendant
pulled out. Recall Special Agent Scott Turner's testimony
regarding the Lee loans. Government Exhibit 19-124, this shows
that nearly $6 million in Lee loans, these were loans for which
the defendant received real money for fake notes. And defendant's
excuse during his testimony was that the fake notes didn't matter;
they were just placeholders.

If they didn't matter, why did he create the notes on
other people's houses or properties or on properties that didn't
exist? If they didn't matter, why not put the notes on his own
house, not of farms? If they didn't matter, why do them at all?

The fact is they did matter. They mattered because
Colonial Bank wouldn't give money to Taylor, Bean & Whitaker
without the notes, and despite what he told you, the defendant
knew Colonial was really going to finance those loans.

In 2008, well after the Plan B scheme was in full force,
well after hundreds of millions of dollars was given to Taylor,
Bean & Whitaker from Colonial Bank in return for worthless assets,
the defendant said to Ray Bowman in New York City, "I could rob a
bank with a pencil.”

Ladies and gentlemen, we have proven beyond any

reasonable doubt that that is exactly what Lee Farkas did. He
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robbed Colonial Bank with a pencil.

And do you recall Ray Bowman's response to that
statement? He said, "I thought I was probably that pencil." He
was right, but he was not alone.

It takes more than one pencil to steal over a billion
dollars. It takes a conspiracy. It takes coconspirators. And
you've met many of them: Desiree Brown, Cathie Kissick, Paul
Allen, Sean Ragland, Teresa Kelly. They were all the pencils.
They were the tools that the defendant used to commit his fraud
scheme.

The facts in this case are overwhelming. Lee Farkas
orchestrated one of the longest and largest bank fraud schemes in
the country. He used Taylor, Bean & Whitaker, Colonial Bank, and
Ocala Funding as his personal piggy bank. He lived the high life:
a Jjet, a seaplane, houses up and down the East Coast. He had a
house in Key West in which he paid someone to wash it by hand with
a sponge. It is simply stunning.

After you retire to the jury room, after you conduct
your deliberations, after you recall the testimony, and after you
evaluate the defendant's truth on the stand, we are confident that
you will find the defendant guilty of conspiracy and each of the
individual counts of bank fraud, wire fraud, and securities fraud.
We are confident that you will find him guilty not because we ask
you to do so but because that is what the evidence has proven

beyond any reasonable doubt.
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Ladies and gentlemen, you will have the final word in
this case. Make your final word a verdict of guilty on all
counts. Thank you.

THE COURT: All right. Now, ladies and gentlemen,
because I want you to be fully attentive as we do these wvarious
last segments of the trial, I'm going to give you a short break
now before the defense closing, and then after the defense
closing, we'll have the rebuttal from the government. Then I will

give you your second longer break, because the instructions that I
need to give you on the law are complicated, and I want to make
sure you're completely alert for those.

We're not going to break for lunch until all that has
been done, so the second break I give you will be a bit longer,
all right? But right now I'd ask you to just take ten minutes,
and as I said, you'll get a longer break after we finish the
arguments.

We'll stand in recess for ten minutes.

(Recess from 10:28 a.m., until 10:38 a.m.)

(Defendant and Jury present.)
THE COURT: All right, Mr. Rogow?
CLOSING ARGUMENT
BY MR. ROGOW:
May it please the Court, members of the jury.
When you were sworn in a little over two weeks ago,

Judge Brinkema gave you some preliminary instructions, and I think
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they're important, and I think they're worth going over. One
thing that you heard from Mr. Connolly's argument is his wvery
forceful presentation of what he thought the evidence was, but you
are the judges of the facts, and that's what Judge Brinkema told
you two weeks ago.

In fact, she said that she wished she had a robe for
each of you so she could clothe you with that robe so that you
would feel the role that you're playing, which, of course, is an
important and a critical role.

And she is going to give you instructions that will form
the framework for your analysis, and what was missing from the
argument that you heard earlier this morning is any reference to
the instructions that will form the framework for your analysis.
They are the guide for your work, and they do not come from
somewhere out in space. They come actually from the Constitution.

The role that you're playing today as judges is a role
that has been created by the Constitution, and it 1s a role that
is of the utmost importance, and probably at no other time in your
life will you ever have a civic duty like this duty. There are
important matters in your life, and I think the judge will
instruct you that this is a very important matter, but on the
civic duty side, it 1is the most important matter that you can have
to undertake as a citizen of this country.

And you will hear in those instructions over and over

again the term "reasonable doubt," and you heard it mentioned a
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little by Mr. Connolly, but when the judge reads her instructions
to you, you will hear it repeatedly, because it is the key to what
your role is as a juror, and the reasonable doubt instruction that
you will get is the product of the Constitution being a restraint
on governmental power, and that is an important concept, and you
must start with that concept.

When the Constitution talks about the right to be free
from illegal searches and seizures, when the Constitution talks
about the right to a jury trial, when the Constitution talks about
the right to a lawyer, to counsel, and the right to cross-examine
and the right to present witnesses, all of those things encompass
one single thought: that the Constitution is a restraint on
governmental power, and your role as jurors is to analyze the
facts of this case cognizant of that restraint on governmental
power.

And you will hear "reasonable doubt" spoken of over and
over, and what does that mean? It means a reason to doubt. And
what does "doubt" mean? If you have a doubt, you hesitate. If
you're driving your car and you see a big pool of water and you're
afraid —-

MR. STOKES: Objection, Your Honor. Fourth Circuit law.

THE COURT: No, I think this is all right. Overruled.

MR. ROGOW: If you're driving your car and you see a big
pool of water and you don't know how deep it is and you don't know

whether or not it will affect the engine of your car and you have
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a doubt, and what do you do? You hesitate. And so hesitation is
an important concept in considering reasonable doubt. And in this

case, you're going to hear other instructions that I think
encompass this notion of doubt and hesitation, especially because
of the unique testimony in this case.

You're going to hear that you've got to use your
experience, your common sense, and you're going to hear more in
the instructions. ©Use the common knowledge of the natural
tendencies and inclinations of human beings. That is a wvery
important comment in this case and a very important instruction,
because what is this case built on? It is built upon the
testimony of six alleged coconspirators.

It's an extraordinary case when you have six people come
into court and say that they conspired with someone and they're
guilty of offenses. And you've heard the names over and over
again this morning, and you've heard them during the testimony:
Kissick, Kelly, Allen, Bowman, Brown, Ragland. All of them have
pled guilty to conspiracy, to a conspiracy with Lee Farkas. And
this, I think, 1is a starting point for your analysis and
consideration of the facts.

Why would these people come in and plead guilty? The
government, of course, says they come in and plead guilty because
they are guilty, but what is your common knowledge in terms of how
people react?

Really, if you look at this case, what you see is a
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notion of the government saying that Lee Farkas was their master,
that Lee Farkas controlled them, that they did what they did
because that's what Lee Farkas wanted them to do.

I heard those people as you did, and it's your
recollection of their testimony, and it's your recollection of
their credibility, but think about this in terms of whether or not
you have a doubt about what they've said about your hesitation.
These were people who did not look like these were people engaged
in a long-term criminal enterprise. These were not drug dealers.
These were people who were working hard, they believed in their
companies, they worked hard for their companies, Kissick did.
Kelly, Teresa Kelly said she thought that Cathie Kissick had the
best interests of -- and was loyal to Colonial Bank.

So if they were working all of this time to create some
common criminal enterprise, it's an extraordinary kind of thought
given their background and the kind of work they were doing, but
that's the government's theory, that Lee Farkas was their master.

But there is another theory here, that their master was
the government, and that, I think, is an important thing to look
at in this case. Each of them have pled guilty. Why did each of
them plead guilty? They pled guilty because they were faced with
enormous threatened sentences by the government, and this is where
your common knowledge, this is where your common knowledge of the

natural tendencies and inclinations of human beings comes into

play.
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1 What did they say? They said they did these things
2 | because they didn't want to get fired. Well, they were making 40,
3 150,000. Desiree Brown, I think, made 500,000. Paul Allen made
4 1400,000, and Paul Allen's 400,000 was no more than he was making
5 |before he joined TBW.
6 So on one side of the ledger, you hear them saying they
7 |did this even though they now say they knew it was wrong, because
8 |they didn't want to lose their Jjobs, and on the other side of the
9 | ledger, the second master, now what you're hearing is they are
10 | confessing to having done something wrong. Why? Because they do
11 | not want to go to jail for a long time.
12 And if you think about your common knowledge, if you
13 | think about the choice between doing something that you think is
14 |not right and losing your job but doing it anyway and on the other
15 |hand testifying in court that they did something wrong, even all
16 |of the objective external evidence is they didn't really believe
17 | they were doing something wrong, then why did they come to the
18 | court and tell you they're guilty and they pled guilty? Because
19 |the threat from the government that they could go to jail for
20 |thirty years, for life under the sentencing guidelines, for five
21 |years, ten years, was too much.
22 What does your common knowledge tell you? Would people
23 |make a decision to come in and cooperate and say things that will
24 |help them if it's going to save them from a long term in jail?

25 | The answer obviously is yes. And you will hear the instructions
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saying use your common knowledge of the natural tendencies and
inclinations of human beings.

So as you go back over the testimony and think about
it —— because there's no question that the government's case is
built on these six people. Yes, there are going to be documents
and e-mails and the summary charts and all of that else, but
without doubt, there is no question that without these people
having pled guilty, there would have been no case for the
government.

And you're going to hear more instructions that are
important in this framework for analysis for you. You're going to
hear an instruction saying alleged accomplices pleading guilty
does not prove the defendant's guilt. You're going to hear an
instruction that says if the accomplice testimony, if the
accomplice testimony has been affected by self-interest or by the
agreement that he or she has with the government, you have to
consider that, too, and that's why I'm telling you about this
framework for analysis.

You just can't take all this and say, well, the
government said here's what happened, and here are a couple of
e-mails and things like that. You'wve got to analyze this from the
get—-go with this framework from the instructions that the Court is
going to give you, the framework that is the restraint on
governmental power.

You can imagine how scary it is to have all of these
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agencies, FBI people, threats of long jail sentences. Would that
affect your decision in terms of how you're going to present
yourself? Common knowledge tells you that it would, and another
instruction you're going to hear is that it's up to you to
determine whether the informers, because these people are
classified now as informers, whether or not their testimony has
been affected by self-interest or again by his or her agreements
with the government.

You heard us, as I, Mr. Cummings, Ms. Karinshak
cross—examined people, we always asked them about their agreements
with the government, and all of them said yes, they were hoping
that by pleading guilty, it would reduce their sentences. I think
Mr. Allen said it was something that he wanted to do because he
wanted to get home as soon as he could to his wife and family, and
that makes sense, and that is what common knowledge tells us, but
common knowledge, I think, also tells us that one would not be
involved in a continuing criminal enterprise for six or seven
years and think that they did nothing illegal, although I'll talk
about Mr., Mr. Bowman saying he did send an e-mail saying I think
something may be unethical or illegal, but does it make any sense
that these nice people would for all of these years, for no gain
to themselves really, do something that the government has now
said is criminal? Does that make any sense?

It doesn't make sense looking at these people. What

makes sense is these people have now come into court to say they
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did something criminal because they do not want to go to jail for
a long time, because the power of the government has brought them
to the state where they ran that risk. And as I go through some
of the people, you will see that they didn't plead guilty so
quickly. In fact, Paul Allen pled guilty, and it's in the
testimony and you heard his testimony, he pled guilty on April 1,
2004 (sic), three days before this trial started.

Why did he wait so long? And I'll take you through his
answer, because I asked him that question, and you'll go back and
you'll see that Sean Ragland, who reported to Paul Allen, he pled
guilty on March 30. These people didn't jump on board and say,
"I'm guilty." In fact, as I take you through the testimony,
you'll find that many of them said, "We didn't do anything wrong,"
including Cathie Kissick in her e-mail to Teresa Kelly.

So this is a framework for analysis. Use particular
care —— and you're going to hear this, too, from Judge Brinkema —-
use particular care when considering the acts and declarations of
coconspirators.

And if you think about all of these instructions that
you're going to get, they are communicating to you the importance
of the decision that you're making and the restraint that you have
to use in terms of assessing all of the testimony and the evidence
that you've heard.

And in terms of evidence that you've heard, another

instruction that you will hear is a question is not evidence.
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That instruction will be given to you. Why is that important in
this case? So much of the testimony of these six witnesses when
you heard was like the testimony of automatons. The gquestion
would be asked by the government and you'd hear yes, no, yes, no.

That is a different kind of testimony. That's not them
telling the story. That is them telling the story that they have
worked out with the government over -- and you heard this, too —--
30 hours, 50 hours, multiple meetings with the government agents.
And when I say government agents, not just the FBI. SIGTARP,
FDIC, HUD, a whole army of government agents was guestioning these
people and trying to bring these people into the fold of the
government: Plead guilty and testify.

And, of course, the benefit from testifying, yes, all of
them said, well, it's up to the judge finally, but all of them
admitted that what they wanted was the help and support of the
government, for the government to file a motion saying that the
sentences should be reduced because of their cooperation, and none
of them said, well, I'm hoping for a year or two years or anything
like that. It was all, if you think about it, all nicely
programmed, all nicely said the same way: "Well, the final
decision is up to the judge, and yes, I'm hoping for the best."

You know, I don't know if you believe that, that they
don't have in their mind something that they think they want, but
you have no doubt and you can have no doubt that what they believe

is, is that by being here and testifying that they were
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coconspirators with Lee Farkas, that they are going to get a
benefit from it.

And I think that there is a strange kind of situation
here, because I think you should ask and probably will ask among
yourselves how can it be, what would happen if these six people
who pled guilty are going to go to jail and if we find Mr. Farkas
to be not guilty because the government hasn't proven it beyond a
reasonable doubt because we cannot say without hesitation that
Mr. Farkas is guilty? How can it be that these six people now
have pled guilty and they will go to jail perhaps and he will not?

What's that the product of? It's a product of
Mr. Farkas calling upon what the Constitution guaranteed him and
having the courage to be able to come to this court and testify -—-
and I'll talk about his testimony in a while -- but to come to
this court and insist that the government carry its burden of
proof. He believed -- and you heard his testimony, and I started
with it, why didn't he flee? Because he didn't think he did
anything wrong.

And I'll take you through some of the reasons why, but
the point I'm making is I know this is a question that is a fair
question to ask, how can they be guilty and he not be guilty, and
the answer is because he has forced the government to carry its
burden of proof, which they have not carried.

And the fact that they provided this testimony through

this kind of rote testimony, yes-no, to the government's
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questions, and then the Court is instructing you that a question
is not evidence is something critical that you must weigh during
your analysis.

Now, let me start with Ray Bowman in terms of why you
believe or shouldn't believe any of these people. Bowman is
another one of the late pleaders. He pled on March 14 of 2011,
and he said, quite honestly, "I'm hoping I would not have to go to
jail."

And I asked him whether or not he was hoping the
government would help, and he said, "Absolutely." And, of course,
that's sensible, and we understand why, but that ties into what
I'm telling you: That's what human nature is. Let me get out of
this jam. For this jam, I'm willing to say things that will help
me out.

But working for TBW, did he show any real concern about
doing anything wrong? No, because he really didn't think he was
doing anything wrong.

How do we know that? Who did he bring in? I thought
this was extraordinary. He brought in his best friends, Rob Young
and Clay Lehman. He brought in his brother to work for TBW, his
father-in-law, who was the head of security for TBW. He brought
all of these people in.

Is that the kind of acts you think you would do 1f you
believed that you were involved in some kind of criminal

enterprise? It goes against common sense. You're not going to
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bring your family, your friends into a business that you think is
founded upon some kind of criminal enterprise.

And indeed, Bowman, when he first was interviewed by
the, by the FBI or one of the agencies, said that he didn't think
they did anything wrong. His statement to the FBI was "no fraud,"
and you're going to hear an instruction, too, about prior
inconsistent statements.

So when Bowman is first confronted, he says there's no
fraud, but when it comes to this court, he says there's fraud? It
makes sense, doesn't it? Of course. Saying there's fraud when he
testifies here is something to help him out in really the most
important thing in his life: trying to stay out of jail as best
he can.

So here is Bowman. He didn't even remember when he
became president of TBW, if you will recall. He said, "I'm just
not good with dates." An important kind of matter, knowing when
you became the president of a company? Of course. Bringing in
your best friends if you think you're running a criminal
enterprise? That makes no sense.

So what do we do with Bowman? Bowman said what he said.
We cross—-examined him. You make the decision about it, but the
framework for analysis is what's important here. Does it make
sense that Bowman would think he was really in a criminal
enterprise when he's bringing in all of his friends and family?

And he was not the only one, by the way, who made
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previously inconsistent statements, and I think if I recall right,
Bowman was charged with making a false statement to the FBI, so
not only did he say at the beginning there was no fraud, but the
government got him to, to have to plead guilty to saying that was
false.

Why did they do that? Well, that's going to make the
whole package. If you left Bowman standing there alone saying, "I
told them there was no fraud," that doesn't sit right with where
the government needs him to be in terms of proving the case.

And he wasn't the only one, by the way, who said there
was nothing wrong, and I think this is an important issue, too.

If you take a look —-— and I'm not putting anything on the screen.
I'm going to give you the numbers of some exhibits, you can go
back and look at the exhibits later on, but I don't want to
distract you with things on the screen. I want to talk to you
about what I think the evidence shows and why I think the evidence
cannot lead you to find beyond a reasonable doubt without
hesitation that Lee Farkas was part of a conspiracy.

I told you about Bowman saying he thought that there was
no fraud. Allen also told the FBI that he thought there was no
fraud, but take a look when you go back at Defense Exhibit 2-27,
and that is a text between Cathie Kissick and Teresa Kelly.

Now, remember, August 7, 20092, is after there has been
the raid, after materials have been served, after Cathie Kissick

spent five hours in a police car or in a federal car of some sort
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with agents. She was on her way, you recall, to Ohio. They
grabbed her. They put her in the car. She spent five hours with
them, and imagine the kind of strain and fright and scare that
causes, but on August 7, a few days later, she sends a text to
Teresa Kelly saying, "We didn't —— there was collateral there. We
have to prove them wrong," meaning the government officials.

So here she is right on the eve of this raid, on the eve
of five hours of being held in that car, and she's saying, "We
didn't do anything wrong." She didn't know that at that point
Teresa Kelly was figuring out maybe I ought to cooperate with the
government.

And again, vyou know, this is not a, a thing that you
have to be a genius to understand. When you're surrounded by
agents, when this pressure is on you, when you see what the future
might be if you don't get onto the stand with people who are going
to help you ultimately, then you're not very smart or observant,
and they are smart and observant. They observed what could happen
to them, and that's why they decided this is the better choice for
us.

Quitting TBW or quitting Colonial? No, that wasn't
something they wanted to do. Why? Because really in their heart
of hearts, they didn't think they were doing anything wrong.

The key to it all is Kissick always knew there was
collateral, and I'll take you through the collateral. I mean, how

does Kissick view this? She views it as one should: that there
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was plenty of money there, plenty of collateral there.

And so yes, were there overdrafts? Were there
shortfalls? Yes, there were all of those things, but she knew
there was collateral, and I'll take you through that in a minute.

So you have Kissick. She is really, I think, one of the
most important witnesses, obviously, in this case, and what did
she say? She said in that e-mail -- in that text, rather, to
Kelly, "We have collateral."

And you will see if you take a look at our exhibit,
Defense Exhibit 2004 (sic), everything was cross-collateralized.
Default on one part of the TBW accounts would result in a default
on everything. They owned TBW lock, stock, and barrel.

And Defense 204 is a defense exhibit that shows what all
of these kinds of collateral were, and Defense Exhibit 551 lays
them out: mortgage loans; REO, real estate-owned accounts;
servicing accounts, take-outs; hedging accounts; TBW shares; life
insurance; second liens on other MSRs. There was a lot of
collateral there.

Did she believe there was a lot of collateral? Yes.
Would she have kept doing this if she didn't think there was a lot
of collateral? No. In fact, when you think about her
relationship with TBW, she believed in TBW, and she believed in
Lee Farkas.

How do we know that? She was going to go to Platinum

Bank with Lee Farkas 1f Lee Farkas went to Platinum Bank. Would
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you go —— if Lee Farkas were leaving and taking the business to
Platinum Bank and she thought she was doing something illegal and
unconscionable, would she continue on and want to go? No.

And when she sends an e-mail -- and I'll give you that
defense exhibit, I think it is Defense Exhibit 2008 (sic); it 1is,
Defense Exhibit 2008 -- an e-mail to Kamal Hosein saying, "We'wve
been doing this for 20 years. This is why we charge them so
much."

And indeed -- and I think you have to put this in
context. You know, a trial i1s not about the whole world of life
that is involved in a company or a person's life. It takes a few
moments and it magnifies them, magnifies them to the extent that
it fills up the room, which is what the government is doing in
this case.

And everyone has it in their own experience. You have a
fight with someone, a disagreement with someone, and nothing else
enters into your mind. It fills up the whole relationship.

But a trial, of course, distorts the complete sense of
time and place and compresses it all into several exhibits, over a
hundred e-mails Mr. Connolly said.

How many e-mails were there in the TBW-Colonial e-mail
servers? Thousands, tens of thousands probably, but you pluck out
a few and you say, aha, that proves beyond a reasonable doubt that
there's guilt. It's not realistic, but trials are that way, and

we have to deal with what we have.
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But the point I'm making is when she sends —-- when
Kissick sends an e-mail to Kamal Hosein, who is right under Sarah
Moore, and says, "This is the way we've always done it; 20 years
we've been doing it; that's why we charge them so much," what she
is saying is, 1is that no problem here. They have collateral.

And how much money did they make? A billion and a half
dollars, I think the testimony was, in terms of interest. Was TBW
a great client for and a great customer for Colonial Bank? The
answer 1is yes.

And let me talk a little bit about Colonial Bank,
because I think it's very interesting and it ties into the, the
fraud counts with regard to the capital raise and the March 31
press release. You know, Sarah Moore testified. This is right at
the beginning of the case, and I think it, it is something worth
going back and reflecting on.

Remember, they needed to raise money. They needed to
raise $300 million, and when you go back and look at the letter,
the TARP letter —— and I'll give you that specific exhibit number
in a moment -- when you go back and look at that TARP letter from
the FDIC, it says, it says "expressly," it's expressly conditioned
upon raising $300 million. I mean, it could not be clearer: an
express condition.

And you heard that Sarah Moore said they all conferred,
Bobby Lowder and Jack Miller, their long-time lawyer and all these

other outside lawyers, and they issued a press release that said
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they're getting TARP money subject to certain conditions. It's an
outright lie. A patent, flagrant lie. All you had to do was look
at that letter from the FDIC. There was no way you could
misinterpret that.

And yet they hired lawyers and had lawyers and other
people and public relations people, I think Sarah Moore said she
went and looked at other press releases that other banks had. You
know, this is -- it's amusing and it's sad that a bank, Colonial
Bank, a New York Stock Exchange-listed bank, could not take a
sentence out of an FDIC letter and make an honest statement about
it, and they didn't make an honest statement about it, and she
hemmed and hawed, but there's no question, remember, this is the
situation in which a couple of days later, the American Banker, a
newspaper dealing with bank matters which she likened to the
National Enquirer, of course, but the American Banker is the one
that revealed the fact that their statement was false, that it

took them almost another month to come out with a new press

release.

And, vyou know, this, too, ties into all of this picture
of the higher-ups at Colonial Bank —-- Cathie Kissick was the only
one making money for Colonial Bank. Sarah Moore agreed that

Colonial Bank was troubled, and, of course, that's what TARP is
all about, for troubled banks, and Sarah Moore agreed that they'd
lost money in Florida on commercial loans, they'd lost money in

Nevada on commercial loans. They were not losing money on Cathie
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1 |Kissick's Mortgage Warehouse Lending Division. That's the only

2 |l one that was making money for them.

3 And so when Mr. Gaynor testified later on -- and this,

4 |too, I think, reflects how far the government was reaching. Why

5 |bring Mr. Gaynor in? For him to cry on the stand that his family
6 | had owned Jefferson Bank in Miami Beach and his mother and he and
7 |his brother and sister had 900,000 shares, and they're trying to

8 |blame the failure of Colonial BancGroup on Lee Farkas?

9 Let me tell you, Mr. Gaynor with his -- when he said he
10 | lost $18 million, Sarah Moore testified that when they sent out
11 |that press release, the stock went —-—- that false press release,
12 |the stock went from $2 to $3.04 a share. So on that day, March 31
13 |or April 1, the stock was worth $2 a share. Mr. Gaynor had ridden
14 |that stock all the way down to $2 a share.
15 He didn't have $18 million in. He had $1,800,000 in at
16 |the most, and it went up a little bit, a dollar a share, because
17 |of Colonial's lie, and then he held onto it, and he rode it down
18 |to nothing.
19 I'm sorry that Mr. Gaynor lost money. I'm sorry that he
20 | felt like his father's legacy was lost, but that was not
21 |Mr. Farkas's fault, but what it does show is how far the
22 | government would reach to try to convince you that Mr. Farkas is
23 |evil and responsible for all of that. Colonial Bank was
24 | responsible for its problems, not Mr. Farkas. In fact,

25 |Mr. Farkas's billion and a half dollars was responsible for
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Colonial Bank being a bank that had some merit.

And, you know, how did it all fall apart? And I'm
jumping way ahead, but you need to get to the end to understand
why the government's theory that all this money was lost, it was
brought to a close because the government seized everything. The
government came in and on short notice closed everything down.

Do you remember what, what Cathie Kissick said? "We
were trying to fix it, always trying to fix it." Everybody was
trying to fix it. Kissick was trying to fix it. Kelly was trying
to fix it. Bowman was trying to fix it.

So here you have Cathie Kissick, who I guess you'd say
is the star witness against, against Mr. Farkas, but think about
Cathie Kissick and all those years, with Kelly saying she was
loyal to the bank, with Cathie Kissick telling Kamal Hosein, "This
is the way we do it. We're trying to make this work, and they're
paying us good money on the loans."

And, vyou know, Colonial Bank had PriceWaterhouseCoopers
as their auditor. TBW had Deloitte & Touche as their auditors.
These companies were not operating on the fly in the dark
somewhere. These companies were operating with top lawyers, with
top auditors who were there to look at the documents.

Would not Colonial Bank, knowing that this is their best
division, would not they say to someone, "Let's go take a close
look at this"? ©No, they would recognize that this was an

important division, and they did take a close look.
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Now, the government will tell you, well, they couldn't
find it because it was hidden, and let me tell you, this stuff
wasn't hidden. And, you know, I'll talk about the Mesirow trades
and the trade letters, which obviously were no go because Colonial
Bank couldn't engage in trades, but boy, you loock at that stuff,
anybody who'd look at it would know it had no meaning. It had no
purpose. It was not done intentionally to defraud anybody or to
lie to anybody.

And Teresa Kelly, because Kissick and Kelly have to go
together, they are a team in this kind of thing, and when does she
plead? She's a late pleader, too. She doesn't jump on the
bandwagon and say, "I confess, I confess. Let me be part of the
government's team." No, not until March 14, 2009 (sic).

And I think it's very, very extraordinary in terms of

how you have to assess all of their testimony. When did these
people decide to plead is the first gquestion. The answer is
always going to be almost on the eve of trial. And the second

question is why did they decide to plead? And the answer is
clear: because they wanted to try to spare themselves of the risk
of going to trial and being convicted or risk that Mr. Farkas was
willing to take because he didn't think he did anything wrong and
because he's had the courage to hold the government to its burdens
of proof.

And so did, did Kelly ever say that, that Farkas said to

her he did not want the bank officials to know? No, that was
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never said. She made the decisions about how to record the things
that were sent over to her. She never studied the agreements, and
indeed, no one ever studied the agreements. None of those
witnesses ever studied the agreements. Without fail, vyou can go
look —- remember their testimony. You can look at the agreements.
They're long, they're involved, they're subtle, there are a lot of
legalisms in it, but they are important. All of these agreements
are what really drives the relationships between the parties.

This is not just a matter of a few e-mails back and
forth. This is the agreements. If you have a credit card or you
have a debit card, you have an agreement with the bank, 20-25
pages. I doubt that any of us have ever read the agreements we
have with banks, but let me tell you, if you have an overdraft
charge for $35 and you want then to dispute that with the bank, go
take a look at your agreement and see whether or not it says you
have to file an arbitration action to do it. The agreements are
what controls, but none of them ever looked at the agreements.

She didn't know Cathie Kissick's authority. She said
she was only counting, counting the notes as collateral. That's
what Kelly is saying, but she didn't know what the agreements
called for in terms of what could be counted.

So here's somebody who's testifying, testifying that she
thinks that she did something wrong. She didn't even know what
the agreement said.

What did she, what did she know? She knew that Kissick
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1 | had authority. She thought that Kissick was loyal to the bank.
2 And, and here's a couple of examples of where the
3 |government's reaching, I think, is troubling and you have to
4 | consider in terms of weighing all the testimony: crap loans.
5 |Yes, they found one and they cross-—-examined Mr., Mr. Farkas with
6 |one e-mail where he said "crap." That's not the way he speaks.
7 What did Kelly say? Kelly said "crap" was lingo that
8 |Cathie would use. "Crap loans" is what Cathie Kissick would use.
9 And this is another example of the government trying to

10 | reach in so far to try to grab ahold of Farkas and bring him in
11 |that they find one e-mail out of tens and thousands where he uses

12 | the word "crap."

13 And by the way, and this is important, a crap loan has
14 |value. A crap loan is not wvalueless. There are, there are
15 |markets for these loans. 2And so in these kind of situations,

16 |clearly you've got a use of a word that's used in a pejorative way
17 | for one purpose: to kind of influence you, to lead you to

18 | conclude that Mr. Farkas is guilty.

19 And I've got a couple of other examples of that that I
20 |think are troubling with regard to how far the government reaches
21 |on that end, because what's this really about? This case is

22 | really about did Lee Farkas and these other people knowingly and
23 | intentionally with intent to defraud do any of these things? And
24 | your measurement has to be under the analysis the Jjudge is going

25 |to give you is whether or not there's any reason to doubt that
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1 |they did, and one of the major reasons to doubt, which I keep

2 | coming back to, is they were working together for years with a

3 | common goal to try to fix things.

4 Did his business get ahead of what they could all

5 | handle? Yes. Kind of like when they build these, these

6 |developments in areas that are adjacent to municipalities or

7 |cities and they build all the buildings, they build the

8 | apartments, they build the shopping centers, and they don't have

9 |the infrastructure that allows you to reach them.
10 So during that time until the infrastructure is built,
11 |what happens? Traffic is jammed. There are clogs on the streets.

12 | Everybody is frustrated. That's the kind of thing that you see.
13 Well, who else do we see? We have Michael Wawrzyniak,
14 |and Mr. Wawrzyniak, he, too, interviewed by the FBI, told the FBI
15 | not aware of any, of any uncollateralized trades between TBW and
16 |Colonial. He said that. So here he is starting off saying

17 | nothing wrong. He talked to them. He told them that many

18 |employees have access to TBW's funding lists. On December 22,

19 | 2009, he told the FBI that there were systems issues.

20 Yes, later on did he decide, well, he was going to be
21 | helpful? Yes. Now, Wawrzyniak was not charged with a crime,

22 |despite the fact that he had made a misstatement to the FBI at the
23 |beginning. No question about it. But he was not charged with

24 | anything.

25 Why is that? How did he escape the reaches of the
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government in this situation? I can't, I can't venture a guess
other than they left him alone, maybe it looks better to have
somebody out there who made a misstatement to the FBI, to not
charge them in terms of building credibility of the other people.

Paul Allen. Paul Allen the CEO. And you heard this
morning that, well, he was a CEO. Then why wouldn't he know
everything? You heard what Mr., what Mr. Farkas said about Paul
Allen. He had, he had certain strengths, but his strengths were
not in running the whole company and knowing everything, and he
was operating out of Virginia.

And, vyou know, this, too, I think, was important: Do
you remember Mr. Farkas spoke of Paul Allen and he said he's wvery
smart? You did not hear anything from Lee Farkas that sought to
demean or discredit any of these people with whom he was working.
He respected these people. These people worked together.

The government points out to you things that they think
show that Lee Farkas was not telling the truth, but given the
standards and the, and the framework for analysis, if you have a
doubt about that, if you hesitate about that, then you'wve got to
find Lee Farkas not guilty, because that's what this is about. If
you hesitate about any of his testimony, then you have a
reasonable doubt under the instructions that the Court is going to
tell you and under what common sense tells you a reason to doubt
is. Something that causes you to say, whoa, I'm not sure I want

to go there, that's a reasonable doubt.




Case 1:10-cr-00200-LMB Document 260 Filed 04/19/11 Page 67 of 110 PagelD# 4220

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

67

When did, when did Paul Allen plead guilty? April 1, as
I mentioned before. That is something that on the eve of trial,
he decides that he wants to plead guilty.

And I asked him this question: "Between August 2009 and
March 2011, did you consider pleading guilty to any crime during
that time?"

And his answer was, "I am trying to remember."

That's not something that you would forget. "I'm trying
to remember that"?

And what does that tell you? That during all of that
time, he was not pleading guilty because he believed he was not
guilty, but on the eve of trial, the pressure was too great for
him. And he said what he wanted out of this: "the shortest
amount of time that I have to spend away from my wife and
children."

So what was Paul Allen's role? He was in charge of
Ocala Funding. His responsibility was Ocala Funding. The
government can try to build whatever they want in terms of the
relationship and what kind of effect Lee had on him, and when Lee
said, "I could kill you for talking to Colonial," why? You heard
what Mr. Farkas said. He wanted the different parts of TBW to be
separate, to take care of their own business. But even that, that
one little e-mail, "I would kill you," I think I asked Allen, "Did
you take that literally?"

No, he didn't take that literally.
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The government keeps pulling into this case little
excerpts of things to try to make it sound like they are somehow
or other indications of guilt, and in the whole framework of a
life, of a life at a company, of the interaction of a company,
that's not enough to carry the day for them.

Desiree Brown. Desiree Brown, I think, was probably the
witness that the government relied upon the most, and if you
remember -- and you have to trust your memory on this, not what I
tell you -- if you remember, she continually said, "Probably.
Probably."

The government asked whether or not something was Plan
B. She said, "Probably." Well, if you're talking about a reason
to doubt and somebody tells you, "Probably" -- and you'll
remember, I think it was, it was Bowman who kept saying, "I
believe, I believe" -- those phrases are important.

You know, in this situation, which I've described to you
as a magnification of moments, you've got to seize upon some of
these kind of things and, and decide whether or not they give you
confidence, and when somebody answers important gquestions like
this -- and she was well-programmed; she was a yes-no all the way
along -- when they start to answer questions like this and say,
"Probably," you've got to hesitate. You've got to have a doubt.

If one, i1f one goes to a physician seeking some kind of,
of answer to an important condition and the physician says, "You

need to have a major operation," and you say, "Are you sure?" and




Case 1:10-cr-00200-LMB Document 260 Filed 04/19/11 Page 69 of 110 PagelD# 4222

69

1 |the physician says, "Probably," well, would you hesitate before

2 |you'd say yes to that? Of course you would. So these phrases in

3 |a trial like this are important phrases to consider.

4 And she did use the word "stealing." You know, when I

5 |asked her, I said, "Well, when you pay —-- when you borrow money

6 | from a bank and you pay interest on it, 1is that stealing?" and

7 |yes, she said yes to that, too. It's nonsensical.

8 Now, I know, of course, the government -- and they

9 |talked about this -- the government wants to say, well, if you

10 | take money and you're not going to be able to pay it back and

11 |there's going to be a deficit, it is stealing, but it's not. But
12 |why did she use that word, "stealing"? The same kind of reason

13 |that we heard so many of these words: Use the pejorative term.

14 |Use "stealing." Call it stealing because that has a more dramatic
15 |effect.

16 And one of the things she said probably to was the

17 | guestion about a Mickey Mouse lcocan. You know, some things kind of
18 | jump out at you, because they kind of come out of left field, and
19 | so when the government asked —-- "This Mickey Mouse loan, what was
20 |it? Was it a Plan B?" and she said, "Probably."
21 And Project Squirrel, I don't know how -- some of you
22 |may or may not know the phrase. Your parents may have said, "We
23 |want to squirrel away money for a project; we want to do something
24 | 1like that." There's nothing malignant in using the term
25 | "squirrel," and she decided to call it "Project Squirrel." You
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know, these terms, "Project Squirrel," "Plan B," kind of catch
phrases that the government uses, why? Because they are a neat
little hook that the government thinks that they can hang this
case on and therefore encourage you to find Lee Farkas guilty.

What did, what did Farkas say about Plan B? "I don't
remember what Plan B was," because what did they want to know?
Plan B was a lot of things. It was an alternative.

Listen, is there any question that they were, that they
were running short, that there were overdrafts? No. Did Lee
Farkas have any control about the bank's overdraft treatment,
about the bank's sweeping? None. Those were strictly up to the
bank.

He could not say, "I want you to take money out of one
account and sweep it." That was all Cathie Kissick's ability to
do. So really, Cathie Kissick controlled TBW, had all of the kind
of security from TBW.

And when Desiree Brown was communicating with Teresa
Kelly or Cathie Kissick, this was all done not in a malignant way.
These were benign transactions.

Were mistakes made? Were there some double-pledge loans
out there? Sure there were. But, you know, you've heard that
from the testimony, including the lady from the Bank of America,
Ms. Kogut I think her name was, who said yes, even in her
operation, mistakes are made.

So what, what do we do with Desiree Brown? She is
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another one who she pled February 24, another late pleader. She,
too, wants to get on the right side of the government. Makes
sense, everybody understands that, but that's what your common
knowledge tells vyou.

Does it make sense that she would stay with Lee Farkas
for all of this time if she thought she were committing crimes all
of this time? She got a good salary in the end, but that's not
what it was at the beginning. And so what is, what is the only
commonsense response to that? She thought they were trying to fix
it. She, she thought that by doing this, these transactions with
Teresa Kelly, who could send loans back and say, "Hey, these are
no good," that they would fix the problem, just as Cathie Kissick

always thought they would fix the problem.

And she said -- and this is a quote from her, too —- "I
thought there could be collateral in the MSRs" —-- mortgage
servicing rights ——- "and the real estate owned," but she never

read the documents, either. As I said before, nobody ever read
the documents.

And Sean Ragland. Sean Ragland, March 30 he pled,
another late pleader, three or four days before the trial. Paul
Allen was his boss, and he, he was the one who said that there was
an inflated accounts receivable, the $536 million accounts
receivable, and he discussed it with Delton de Armas.

Well, vyou know, he said —-— and I thought quite

honestly -- yes, Delton de Armas had his reasons, Delton de Armas
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was experienced, but again, if anyone looks at this, if anyone
looks at TBW's financial statements, I think there are, like, $590
million on the accounts receivable line, 536 was on this specific
line. Would an auditor have looked at that and said, "Whoa, let

me, let me double-check that"? Well, this all passed the audit

requirements. Deloitte signed off on this audit. It was out
there. There's no reason to think that there was anything wrong
with it.

So what do we have with, with the six coconspirators?

We have the six coconspirators compromised by at least half of

them telling the government at the beginning there was nothing

wrong. We have the six coconspirators compromised by the fact

that they worked for all these years in this incredible -- with
this incredible notion that they were violating the law just to
save a relatively low-paying Jjob? It doesn't make any sense.

The only thing that makes any sense is the six
coconspirators pled guilty to save theilr skins because they didn't
have the courage that Mr. Farkas has had to come to court and have
the government try to prove their case.

And the government puts up a lot of evidence that they
think proves their case, but remember -- and this omission, I
think, is telling from the opening statement —- or the closing
argument that you heard from the government —-- the government gave
you no framework for analysis. The government said nothing about

how "reasonable doubt" is defined, how you treat accomplice
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testimony, how you treat informer testimony.

And there are a lot of other witnesses, and I'm going to
go over them in a, in a kind of short way. Avi Pemper and
Girardi, the BNP Paribas and the Deutsche Bank person, did they
lose a lot of money? They said that they did. Why? Because once
the government took over TBW and Colonial, it was all gone. And
so had it, had it played out, would we know if the ending of this
could be a happy story? We'll never know, because the government
acted so precipitously in what, in what they did.

Mr. Luria did his after-the-fact accounting.

Mr. Peroutka did his accounting, and remember, Peroutka on those
summary charts the government showed you didn't even have it
right. He had one account being a Colonial account, but it was
really a TBW account, and that was brought out in the examination.

And Ms. Fortune -- Mrs. Fortune, who testified that
Colonial profited, vyes, it's true that anybody could take a look
at this and see that Colonial profited from all of these
transactions, and the government says, well, it was just a matter
of addition. Anybody who knows how to add could do it.

The question you have to ask yourself is so why did the
government portray it as something malignant when the truth was,
was that in terms of Colonial, it was benign? They actually did
benefit.

Now, all of these people who testified are people who

testified for the government. They were cross—-examined. You
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heard all of their testimony, and you have to decide whether or
not, because they are the keys to this, you have to decide whether
or not you hesitate before you buy their stories when you put it
in the context of what they were facing on the side of the
government and the kind of jail time the government was offering
them as compared to were they doing this for six or seven years
just because they wanted to keep their jobs.

They did it for six or seven years because they believed
in it, they believed that what they were doing was not criminal,
they had no agreement of what the agreement said, they didn't know
anything about what under the law could be substituted for
collateral, and so when you look at their testimony, it 1s skewed
towards what the government wants them to say, and I understand
why: because they needed to save their skin.

That is the highest calling of any person in terms of a
person seeking to protect themselves: I will do what's in my best
interest, and what was in their best interest is to testify that
yes, we conspired with Lee Farkas.

So if it was clear, so good, why did the government have
to overreach with, with so many things to try to bring you into
the fold of the government's case? The dining room, for example,
and Desiree Brown saying they had pheasant and caviar, where is
that coming from? That's the kind of thing to try to prejudice
you, a kind of a populist kind of thing that they were trying to

foist upon you in terms of believing that this is part of Lee
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Farkas's greed.

Margaret Potter told you there was a reason for that,
there was a reason to have the executive dining room, and she told
you that people, regular employees could go there.

The flippant comments that Mr. Farkas made going to,
sharing a suite with Martha Stewart, why are we looking at that
kind of thing? Only for the same kind of reason: trying to build
its case on these kinds of things.

Did Mr. Farkas have a weird sense of humor? You know
the John Welch loans, and I'll talk about those, too, I mean,
those bills which were due from 1900 to 1929, when I asked
Mr. Farkas about it, what did he say? He said, "They're overdue."
Here's a man on trial basically for his freedom, and he responds
with a touch of humor, because those loans were nonsensical.

Why were there notes created? Well, the government says
he should have done them without notes. You know, he's running a
huge company, $200 million a day they were doing in the mortgage
loan business. They had a million loans. And you heard the
testimony that a million loans with the mortgage servicing rights
were worth $40, $35 or $40 a month. That's $35 or $40 million a
month. And you, and you multiple that by 12, and you see how much
money there was out there in terms of collateral and what could
have been used had there been a collapse of TBW, but the
government reaches into things like Martha Stewart.

He said, "I'm going to share a suite with Martha
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Stewart," which he said, "How can that be? I'm not going to spend
time in a women's jail."

And the fact that he mentioned jail a couple of times,
again, this is an example of a sense of humor, of joking, of a
lightness of being. There is no lightness of being in the
government's approach to this case, but, you know, human beings
live a much larger life, and so to take a moment like this and
pass this off as indicative of some kind of criminal intent, I
think, is a misuse of in terms of our own common knowledge, a
misuse of how people act and relate to one another.

The PINs. The PINs, PINs in this situation were
pre-texts, and the PIN, the one PIN that they confronted
Mr. Farkas with was a PIN to a friend of his about a piano bar,
and from that they're trying to say that again there was something
malignant about using PINs.

The kickbacks. Again, the government reaches into, I
think, asking Teresa Kelly, "Did you get kickbacks?" Calling them
kickbacks just to use that phrase is another example of reaching
so far in to try to make up something that doesn't really have any

factual basis.

What did she say? "He sent me tickets to an Aerosmith
concert." Cathie Kissick said that on occasion he would send her
flowers or something when she was in the hospital. There were no
kickbacks. There were no bribes here. This is not a kickback or

bribe case.
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What does that prove to you? That proves to you that
these people were doing their business believing in their business
and believing that they were doing it according to what they could
do and that they weren't doing anything illegal.

It would have been a big sign post for you if you saw
that Lee Farkas was sending checks to some kind of foreign bank
account for Cathie Kissick or put together some other bank
account. When you take a look and when you hear what the
testimony was in terms of the relationship, the only commonsense
conclusion is they were all working together, not in a criminal
conspiracy, working together to make money for Colonial Bank,
working together to have TBW succeed. So all of these, all of
these kinds of little bits and pieces of evidence are important.

You know, the government points, as is its right, to all
of the evidence that they thinks supports their case, and I'm
pointing you to not just evidence, but to, to the knowledge that
comes out of hearing the testimony of why these people said what
they did and why the government's efforts to make these things
into something malignant, not benign, should be rejected by vyou,
because you cannot say without hesitation, you have a reason to
doubt that what they thought they were doing was illegal.

And the defense theory of the case, and you'll see that
in the instructions, and basically it's that Lee Farkas did not
conspire or agree to violate any law, or if laws were violated, he

did not intentionally or knowingly wviolate any laws. And that's
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really what this case is going to boil down to: intentionally or
knowingly wviolate any laws. And the instruction assumes that
there could be laws violated sometimes, but that doesn't mean that
somebody is guilty.

How much time do I have left, Your Honor? I didn't take
my watch out at the beginning.

THE COURT: You started at 10:40, so you have about 20

minutes.

MR. ROGOW: I won't need that long, but --

THE COURT: Fifteen minutes left.

MR. ROGOW: So, so let me go through some of these,
these counts. The, the bank fraud counts —-—- well, first of all on

conspiracy, I've told you what I think the evidence is on
conspiracy and why you have to have a reason to doubt that these
people agreed to conspire. Did they enter into some criminal
conspiracy by agreement? And I think that there's plenty of
reason to doubt that.

The counts. Count 2, he caused Colonial to wire $76
million to LaSalle; Count 3, he caused Colonial to wire 60
million; Count 4, he caused Colonial to wire 154 million; 5, he
caused Colonial to wire 46 million; 6, he caused 59 million to be
wired; 7, he caused $31 million to be wired.

Now, what the government is going to say is, well, sure,
he didn't do it. He didn't push the button to send that wire, but

as part of the conspiracy, he's responsible for it.
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If there were a conspiracy, the government would be
right, but if there's not a conspiracy, the government isn't
right. If the government hasn't proven beyond a reasonable doubt

that there was a conspiracy, then none of these counts can stand.

And the same thing with the wire fraud. Count 8, he
caused a $25 million wire from LaSalle; Count 9, he caused an
e-mail from Platinum's CEO to FDIC; Count 10, he caused a $46
million wire from Colonial to LaSalle; Count 11, he caused a $46
million wire from Colonial to LaSalle.

Again, all of these things depend upon there having been
a conspiracy. All of these things depend upon the government
having, having proven beyond a reasonable doubt that there was an
agreement between these parties —-- and in this situation, it's the
TARP —- allegations he was defrauding TARP —-- that they were
defrauding TARP -- and again, you come down to what I think this
case 1is about from the beginning: Did these good people conspire
with one another? Did they conspire with one another to break the
law?

And in the TARP thing, this is Manny Friedman, and this
is the March 31 press release. You know, I think that the
testimony here was very interesting. Paul Allen agreed that he
was the one that was dealing with Manny Friedman, and there is an
e-mail in which Paul Allen tells Lee on the eve of the March 31
deadline, or assumed deadline, that Manny Friedman was in.

We never heard from Manny Friedman. What we, what we
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did hear was that Paul Allen believed because he sent that e-mail
that Manny Friedman was in on the, on the TARP application $300
million amount.

Now, what does all of that take us to? Well, in terms
of the TARP situation, there is a document, I'm going to give you
that document number, too, just before I finish, where it's clear
if you read the March 31 application -- or the stock purchase
agreement, it leaves open the possibility that there is going to
be more. It talks about contingencies and reasonable, taking
reasonable commercial steps and things like that, and we know two
things. We know it from Mr. Bruno.

You know, Mr. Bruno may have said he thought that was
the final 1list, but I don't know how he could say he thought that
was the final list when there was a final list. The final list
was the May 22 stock purchase agreement which had the signatures
of every one of the stock purchasers, every one.

You take a look —— and I'll give you that number in a
minute —— you take a look at the May 22 stock purchase agreement,
and everybody signs on the dotted line, and Manny Friedman is not
there, because Manny Friedman was there at the beginning, because
Paul Allen told Lee Farkas that Manny Friedman was in.

And so how can John Bruno say this was it, the final
list, when John Bruno himself agreed that there was a list, the
final list? And 1f you take a look at the March 31 stock purchase

agreement, the only signature you see from purchasers is Lee
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Farkas for TBW. So there was no misrepresentation.

And the next day, when it turned out that, that people
were concerned about that, it was being addressed, and it got
addressed. Indeed, I think this was —-- the stock purchase
agreement I'm talking about was the second amended stock purchase
agreement. That was May 22. The first amended one took place
April 30. So there was more to it.

And, vyou know, like everything in this case, there's
always more to the story. As Paul Harvey used to say when he told
the story, here's the story. Then there's more to the story, the
rest of the story. And so you have to look at this in terms of
the rest of the story.

And the other counts, 14, 15, and 16 dealing with
securities fraud, the 10-K, the 8-Q, I've told you already about
Colonial Bank. Lee Farkas didn't cause those to be fraudulent
submissions to the Securities and Exchange Commission. Colonial
Bank did those things. Colonial Bank did those things. They had
Kamal Hosein; they had Sarah Moore; they had their auditors; they
had Bobby Lowder, the president; all of those people looked at
those things. If they had a question about the Mortgage Warehouse
Lending Division, did they make any inguiry into it? No,
apparently not, although it was easy enough to do.

And by the way, in terms of the capital raise, and this,
I think, is another -- you know, I'm trying to give you a picture,

a larger picture, because the concern, I think, that one must have
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as a juror and as a citizen i1s to magnify a certain little piece
and not see the whole picture. The capital raise ties into this,
too.

In the capital raise, you heard testimony from Sarah
Moore that she and Bobby Lowder, the chairman of the bank, the
chairman, by the way, who told Mr. Gaynor, who lost all of his
money, that everything was great with Capital Bank, that Bobby
Lowder and Sarah Moore went to see Lee Farkas. They were dealing
face to face with Lee Farkas.

Would Sarah Moore and Bobby Lowder be dealing face to
face with somebody that they thought was defrauding them, fleecing
them? No. They were seeing Capital Bank —-- they were seeing
Colonial Bank being helped by Lee Farkas, and indeed, the real
theme through all of this if you look at it, as bizarre as this
mortgage warehouse lending business is, and it is bizarre, and it
is probably almost unintelligible, which in some ways 1is even
enough in and of itself to cause you to hesitate about it in terms
of understanding it, they were there talking to Lee Farkas about
helping them save Colonial Bank, and Lee Farkas was willing to try
to help save Colonial Bank, and that raises a very, very
interesting question: Would Lee Farkas be trying to help save
Colonial Bank if he knew Colonial Bank were built on fraud, if he
knew Colonial Bank was a house of cards, if he knew Colonial Bank
was going to have billions of dollars in losses as a result of

him? No.
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Now, you may hear the government say in their rebuttal,
well, Lee Farkas was going to do this because he was going to be
able to perpetuate the fraud by being able to have this control of
Colonial Bank. He bet the farm on Colonial Bank. If he were
going to be part of that capital raise, would he bet the farm, all
the greed that the government 1is talking about?

And by the way, cars and planes and stuff like that,
that's —-- they're looking for motive? There is no —-- that's not a
fair kind of thing to do. Yes, he had some cars. Yes, he had a
plane. You heard about how important the plane was to his
business. But my question is would he -- if he were greedy, if
that were his motive, would he put everything on the line for
Colonial Bank if he thought that Colonial Bank were then going to
be disintegrating because of fraud?

And let me tell you, if Lee Farkas and TBW had this

interest in Colonial Bank, there would be regulation and

regulators galore that would be looking at it. It doesn't make
any sense. It doesn't make any common sense.
So then you have the question of Lee's testimony. It is

extraordinary, I think the government will concede it's
extraordinary for a defendant to testify, and what makes his
testimony credible? Yes, there are some things that he hesitated
about. There are some things that he didn't know. There are some
things he was unclear about, but one thing about his testimony as

you heard it was I asked him questions, and he answered in
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paragraphs. He told a story.

Unlike the witnesses that the government put on, where
the government asked the questions, questions which the Court is
going to tell you are not evidence, and they just answered yes,
no, yes, no, Lee Farkas told you the story.

Did —— was he candid about the Mesirow trade
assignments? Yes. Was he candid about the Welch notes? Was he
candid about the clubhouse notes? Yes. How did they come about?
They came about because he told someone, "Do a note," and then
they had this strange program that generated these notes with
addresses that made no sense, with dates for payment that made no
sense, with Mesirow trade agreements that were sent over that made
no sense.

One doesn't have to be an auditor, a rocket scientist, a
lawyer, an accountant, or anybody to look at the Mesirow trade
assignments and see that they don't have all the things filled in.
Mr. Donnelly testified these were no good. Didn't need
Mr. Donnelly to say that. Anybody could look at that to know they
were no good, but that's not the question. The question is were
they sent over with the intent to deceive anybody? Were they sent
over with the intent to perpetuate a fraud?

And by the way, 1f anybody looked at it, you'd know
right away 1f you're going to perpetuate a fraud, you want to do
something that is deceptive looking, that makes it look like it's

real. The Lee loans, with the notes due December 31, 19297 The
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truth is it's a joke, but it's a sad joke. It's a sad joke
because it gets used here to try to convince you that Lee was, was
guilty.

Did he have a due from shareholder account? Yes. Was
it large? Yes. Was money borrowed and paid back? Yes.

And Maureen Emig, you know, testified that that next
day, that $15 million transfer that they showed you on the summary
chart, the next day, the money was paid to, to Colonial Bank.

So what does the fact that, that Lee Farkas bring to the
table? It brings to the table your opportunity to take a measure
of him in a larger piece, not just how he's been described by the
people that the government's put on who were, who were seeking to
get their sentences reduced. It gives you a chance to take a
measure of him.

It gives you a chance to ask yourself would a fellow be
involved in a capital raise for Colonial Bank and try to have
Colonial Bank as part of his group of companies or an interest in
it if he thought that Colonial Bank was rife with fraud? No.

And, vyou know, another thing about, about this fraud

thing: Remember, Cathie Kissick said that she would have gone
over to Platinum with Lee Farkas. And again, would Cathie Kissick
have gone with Lee Farkas if she thought Cathie Kissick —-- I mean,

if she thought Lee Farkas were some kind of a fraudster? I don't
think so.

These were not bad people. You know, sometimes they
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have drug dealers, and they testify against somebody in their, in
their drug conspiracy. That's not these people at all. These
people were hard-working people, trying to do what they could do
best for each of their companies.

So the gquestion is was there a good faith, an honestly
held belief or opinion that what they were doing was okay? The
answer is, I think, yes if you look at it objectively. The answer
is if you look at the documents that I'm going to suggest that you
take a look at, that yes, they had a good faith belief that what
they were doing was not something illegal.

The judge is going to tell you that there's a
presumption of innocence, and if there are two conclusions, one of
innocence and the other of guilt, the jury must, of course, adopt
the conclusion of innocence.

And this kind of reminds me of there's a wonderful old
story about years ago ——- hundreds of years ago in Poland, there
was a rabbi, and what he did was try to resolve disputes among
people in his community, and one day he's resolving a dispute and
he hears one side, and he says to that one side, "You're right."

And then he hear the other side, and he says to the
other side, "You're right.

And then his wife, the rebbetzin, says, "Oh, Great
Rabbi, how can he be right and he be right?"

And the rabbi says, "You're right, too."

And so what you see is a situation where there are many
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sides of a story and many people can be right, but this
instruction that the Court is going to give you, two conclusions,
one of innocence, the other of guilt, and "innocence" means proof
beyond a reasonable doubt, has not been met by the government,
something that causes you to hesitate.

If that is there, if you hesitate at all, then you'wve
got a doubt, and there's plenty of evidence in this case to give
you a reason to doubt, a reason to doubt the testimony and the way
the government has tried to weave that testimony and weave
documents and exhibits into making you or trying to convince you
that what was going on at TBW and Colonial was a complete criminal
enterprise and a product of fraud from start to finish.

Now, what exhibits do I think are important for you?

Defense Exhibit 227, which is the Kissick to Kelly August 7 e-mail

saying, "We have collateral." Defense Exhibit 2008 (sic), the
Kissick e-mail to Kamal Hosein: "We've been doing it for 20
years. That's why we charge them so much."

Defense Exhibit 2, the AQOT agreement, and pages 18 and
pages 24, those are long agreements which deal with collateral,
the kind of collateral, and the cure provisions. Government's
Exhibit 18-26, that's a stock purchase agreement. If you take a
look at page 21, you'll see that it talks about best efforts being
used by everyone, and you'll see that it's not signed by all of
the purchasers.

And Defense Exhibit 655, the May 22 stock purchase
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agreement, which everyone signs, which makes it clear that that
was the final document, and all of this testimony about the March
31 being final, being definitive, all of that, it's just a play on
words that the government is suggesting to you, because if you
look at the real document, the final definitive document is May
22, Defense Exhibit 655.

Defense Exhibit 204, the credit memo, which lists all of
the collateral; and Government's Exhibit 18-16, the TARP letter
from the Department of the Treasury that talks about with the
express condition that $300 million be raised.

And I come back to that because to me, that's kind of
emblematic of this case. This case started with a clear lie by
the highest-ranking people at Colonial, and what the government is
asking you now to —-- suggesting to you now is that all these
people who were working in the trenches at Colonial were the ones
who were lying and cheating and stealing, and they weren't. They
were trying to make a profit for Colonial, and they did to a
billion—-and-a-half dollar number, and the people at TBW were
trying to catch up with a, with a business that had grown so
rapidly, so successfully under the direction of Lee Farkas that it
got ahead of itself, and the traffic arteries got clogged, and
there were problems, and so the two teams were working together.

Desiree Brown will tell you the two teams were working
together in a conspiratorial, criminal way, and what I'm

suggesting to you is based upon the evidence, you have to have a
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reason to doubt that. You have to have a reason to doubt it,
because common sense and the human condition tells you it doesn't
make any sense.

The amount of the hole is not an issue, and it's
interesting that Mr. Connolly said the amount of the hole is not
an issue, and then he proceeded to tell you a billion here, a
billion there, always billion with a "B." If it didn't make any
difference, then why did you hear it?

You heard it because that's what a closing argument is
from the government, to try to persuade you to do something, but
my request of you —— and I'm not arguing to you —-- my request of
you is you listen to the judge's instructions, you listen to the
framework for analysis, and you pay attention to what the
Constitution has taught us from the beginning, that your role here
is part of the restraint on governmental power, and you should
exercise that restraint and find Lee Farkas to be not guilty on
each of the counts. Thank you.

THE COURT: All right, counsel, approach the bench,
please.

(Bench conference on the record.)

THE COURT: I was watching your body language during
part of the closing argument. And, Mr. Rogow, I didn't want to
interrupt your flow, but unfortunately, I probably should have
granted the government's request on Friday to specifically tell

you not to try to define "reasonable doubt."
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I'm going to have to caution the Jjury right now about
some of what you said in your closing argument, because it's a
misstatement of the law, and I can't let them have statements
rattling around in their heads. At one point, you said that the
government had not given the jury a definition of "reasonable
doubt."™ They can't. Our circuit doesn't permit that.

I'm going to tell the jury, No. 1, that lawyers are not
allowed to define "reasonable doubt" and that reasonable doubt is
a doubt that is based upon reason, not hesitation. I have to do
that, because it's not fair. If you'd done it maybe once, I might
have let it slip by, but you hit and hit and hit. And the reason
that the government has not defined it, that's not fair, because
they can't, and you can't, either.

MR. ROGOW: I was just explaining that because if you
have doubt, in my examples, you have to hesitate.

THE COURT: It has to be a reasonable doubt.

MR. ROGOW: Yes, a reason to doubt, and I said that. I
think it would be very prejudicial for you to tell them anything
other than a reasonable doubt is something that gives you based
upon the evidence a reason to doubt.

THE COURT: No, can't do that. Fourth Circuit.

MR. STOKES: Judge, if I may?

THE COURT: Yes, Mr. Stokes.

MR. STOKES: Actually, I believe that Mr. Rogow's

description of "reasonable doubt" as a reason to doubt is also
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very misleading and is not a correct statement of the law. The
law is it has to be a reasonable doubt, not a reason to doubt. A
reason to doubt suggests that any reason to doubt is a reasonable
doubt, which is clearly not correct.

THE COURT: Well, all right. I'm going to give them a
simple admonition at this point —-

MR. STOKES: I understand.

THE COURT: -- but I just want to make sure, again, I
didn't want to interrupt you in the middle of your flow, but I
think you were over the line, and next time I'll make that line
stronger for the next case.

MR. STOKES: If I may, Your Honor, I had intended, and
I'll make this very brief, but to comment on his descriptions of
what "reasonable doubt" were just to simply point out that it is
not a reason to doubt, but it is a reasonable doubt.

THE COURT: All right.

MR. ROGOW: I wish, I wish you had interrupted me to
spare me from, from having to suffer this instruction.

THE COURT: Well, I won't, I won't comment on
"hesitation," but I am going to tell the Jjury that lawyers cannot
define it --

MR. ROGOW: Fine.

THE COURT: —-- and that there's no error on the
government's part.

MR. ROGOW: That's fine.
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THE COURT: And also —-- I'll take care of it, all right?

MR. STOKES: If I may Jjust to be clear, Your Honor, if
the Court isn't going to talk about hesitation, may I comment that
again the defense has defined it as reason to doubt or reason to
hesitate? The Court will instruct you. So I want to mention
"hesitation" as well.

THE COURT: If you say the word "hesitation" does not
appear in the Court's instruction, that's fair game.

MR. STOKES: Fine. Your Honor, Jjust for clarification,
are we —— I may have misunderstood. Are we taking a break now or
later?

THE COURT: We'll take it after.

MR. STOKES: After.

THE COURT: You have 20 minutes.

MR. STOKES: Yes.

THE COURT: Okay. That's what you've got. We'll take
the break then.

MR. STOKES: All right.

(End of bench conference.)

THE COURT: Ladies and gentlemen, it is my Jjob and once
we finish with the government's rebuttal and you have your longer
morning break, I'm going to give you the legal instructions, but I
wanted to clarify something for you now before the rebuttal
argument, and that is that under the law, counsel are not

permitted to define "reasonable doubt," and when defense counsel
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indicated the government had not defined "reasonable doubt" for
you in their opening statement, that's because the government is
not permitted to do so.

In fact, the standard of proof beyond a reasonable doubt
means exactly what those words mean. It's a doubt based upon
reason, and the Court cannot define because it doesn't need to
define what "reasonable doubt" means. It means a doubt that is
based upon reason.

You'll hear that again at the end of the Court's

instructions, but I wanted to make sure you understood the

context.
All right, Mr. Stokes, are you ready?
MR. STOKES: Yes, I am, Your Honor.
REBUTTAL ARGUMENT
BY MR. STOKES:
Ladies and gentlemen, there doesn't seem to be any
dispute that there's a conspiracy here. I think the only gquestion

is whether the conspiracy is one led by that man, Lee Farkas, the
defendant, or the government, as the defense claims.

Now, there's an old saw in our business for prosecutors
and defense lawyers that when the evidence is overwhelming against
the defendant, as we submit to you it is in this case, it 1is
absolutely overwhelming, that for the defense, if you'wve got
nothing else to do, you attack the government.

Here they're blaming the government for bringing in
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1 |witnesses and forcing them into pleas and to testifying

2 luntruthfully. We'll leave it to you to decide, you saw the

3 |witnesses and you saw them on the stand, as to whether they

4 |testified untruthfully and whether the defendant's eight-year
5 | fraud scheme was simply a mistake.

6 Now, the defense has repeatedly defined "reasonable

7 | doubt™ in case, so I just want to direct you in the Court's

8 | instructions which it's going to give you, not only read to you

94

9 |but give you a copy, on pages 9 and 10 of those instructions will

10 |be the Court's instruction on what "reasonable doubt" is, but I

11 | just want to touch very briefly on what it's not, and what it's

12 | not is what the defense defined it as.

13 Defense conveniently defined it in a way that was

14 | favorable to the defense, and the defense defined it as if you

15 | have any hesitation or if you have any reason to doubt, that

16 |therefore, you must acquit. That's not what reasonable doubt is.

17 Juries every day of the week find through evidence
18 |presented in court, find defendants guilty despite this, this
19 |admittedly high barrier for the government. The question is
20 | simply whether or not you have reasonable doubt as to the
21 |evidence, not whether you have any hesitation or any doubt

22 | whatsoever.

23 Now, let's talk about what the actual evidence is in

24 | this case. I have 20 minutes. I'm not going to be able to

25 | respond to every single point the defense made. You might want to
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shout up and shout "Hallelujah" at this point that it only lasts
20 minutes, but I do want to touch on some of the points.

As we told you at the very beginning, this is a very
simple case. Taylor Bean was running out of money. Taylor Bean
was experiencing severe cash shortages. Taylor Bean couldn't make
ends meet at the end of the day, and so what did the defendant and
his coconspirators do? The defendant and his coconspirators went
out and stole that money, stole it from Colonial Bank, stole it
from Deutsche Bank, stole it from BNP.

The numbers, as my colleague told you and as I told you
at the beginning, are simply staggering, so let's review them
quickly. As of August 3, 2009, there's $500 million of fake
loans, pools of loans, of Plan B loans on the AOT facility.
There's another $900 million of double-sold loans, loans that have
already been sold to Ocala Funding or to Freddie Mac or to both,
sitting on Colonial Bank's COLB facility. There's also another
one and a half billion dollars missing from Ocala Funding,
staggering numbers, numbers that defense suggests we've tried to
magnify small things.

Well, let's talk about magnifying small things. TBW's
profits in 2007, as you will see from the exhibits that we
admitted, were approximately $26 million. By August 2009, the
defendant and TBW were sitting on a hole at three different banks
of roughly $3 billion. A company that has a net profit of $26

million is sitting on a hole of $3 billion.
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And counsel and the defendant want you to believe that
we're magnifying this, just blowing things out of proportion,
making things up. We submit to you that it is, it defies common
sense, the common knowledge that counsel repeatedly referred to,
it defies common knowledge and common sense that the defendant in
a company making $26 million in net profit a year could be sitting
on top of $3 billion of fake assets, covering up a $3 billion hole
without knowing it, without knowing that his, his CEO, his
president, his treasurer, that Cathie Kissick, Teresa Kelly, and
others are involved in a fraud scheme.

Now, there's a lot of issues, a lot of evidence in the
case, so I'm going to try to narrow down what's actually in
dispute in this case. Defendant himself said when he took the
stand that you can't sell fake assets to a bank. Common sense.
So there's really no question that TBW couldn't sell those fake
pools of locans and those fake loans to the COLB and AOT facility.

There's really no dispute, as the defendant agreed on
cross—examination, that you can't put fake assets on Colonial's
books that end up in the Colonial Bank and Colonial BancGroup's
financial statements filed with the public. Common sense tells
you that.

What we also know is that the defendant, despite the
cross—examination of our witnesses, did not, in fact, rely on any
lawyers for Plan B. During his testimony, he, in fact, said that

he didn't know what Plan B was, so clearly, he had not relied on
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lawyers in order to conduct Plan B.

You also know that there's really no dispute that there
was, in fact, a $500 million hole on the AOT facility as of August
2009. The defense has put on an expert, and the defendant himself
has testified, and nobody has disputed that number. Nobody has
put in any evidence to the contrary.

The defendant -- there's really no dispute that there's
$900 million of a hole on the COLB facility as of August 2009.
Again, defendant's own expert took the stand, presented no
contrary evidence.

There's also no dispute that one and a half billion
dollars is missing from Ocala Funding. The defendant's only
response to that was, "It was too complicated for me. I didn't
know anything about Ocala Funding. I left that to Paul Allen."

What the defendant would have you believe is that there
was an eilght-year fraud scheme operating under his nose but he was
unaware of it. He would have you believe that Plan B was
something that was legal, but he doesn't know what it is, despite
being in e-mail after e-mail, writing to Michael Wawrzyniak to go
do Plan B, to Teresa Kelly to do Plan B, to Cathie Kissick to
recycle talking about Plan B, with Desiree Brown directing her to
do Plan B, but the defendant at the time obviously knew what Plan
B was but here in court suffers from amnesia, doesn't know what
that means.

The defendant would also have you believe that there was
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no fraud scheme, because these people who came in and testified,
his coconspirators, pled guilty because the government intimidated
them into doing that, and there actually was no conspiracy that
they're participating in. They're simply benighted. They simply
caved to pressure from the government.

Now, you've seen all of the plea agreements entered into
evidence, and you've heard their testimony, and you certainly will
make your own judgment as to whether they -- whether their words
that they themselves actually participated in a conspiracy,
whether their words that they actually committed fraud are
believable or not.

Also consider when you look at their plea agreements,
look at the last pages, and you'll see that their plea agreements
are signed not Jjust by those individuals but by their attorneys as
well, and look at the statements that they sign over it, that the
attorneys sign over, and question Jjust how believable defense
counsel's claim is that these —- and defendant's claim is that
these witnesses simply pled guilty because the government
intimidated them to.

It sounds good for a TV show, maybe a cop movie at
night, but really, how realistic is that? You fortunately have
gotten the opportunity to see all these witnesses. They were
brought into court, they were made to testify for hours on end,
and you'll be able to judge that for yourself.

Really, the, the only question here is whether the
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defendant is telling the truth. He took the stand. He told you
what he believed. So the only question is whether he's telling
the truth when he says he wasn't aware of a conspiracy and he
wasn't aware of Plan B or the massive hole and the stealing of
money from Ocala Funding, and that's it.

We submit to you that the defendant's testimony is
directly at odds with the evidence in the case. What we proved to
you —-— I'm not going to rehash all of the evidence. You'wve heard
it for two weeks now, you certainly know this, but we've proved to
you that there was a fraud scheme. We'wve shown you what Plan B
was. We've brought in the witnesses who told you about it. We'wve
showed you documents supporting it that corroborate those
witnesses' testimony, the documents and the e-mails that show that
Plan B did, in fact, exist, that there were fake pools of loans on
AOT, that there were fake loans on the COLB facility, that there
was money stolen from Ocala Funding. Those documents that were
written at the time of the scheme corroborate those witnesses'
testimony here in court.

Desiree Brown said it to you very simply, we submit to
you very convincingly, was that Plan B was essentially simple. It
was stealing. You can't sell fake assets to a bank and not think
it's stealing.

Now, we submit to you that the evidence in the case not
only showed that the defendant knew of and participated in this

fraud scheme -- and to be clear, that's all we need to prove —-
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but that he knew and participated in this fraud scheme, but that
he also led it over eight years.

One of the key ways you know that is the defendant's
testimony on the stand when he stood up and he —-- or when he
testified that he didn't know what Plan B was. That was not
addressed in the defense closing, and that is because, we submit
to you, that it's simply implausible.

The defendant in e-mail after e-mail directed people on
what Plan B was. He directed people to recycle. On the stand, he
claims he has no idea what those terms mean. He thought recycle
was reconciling, but you saw his exhibit, Defense Exhibit 209, in
which he wrote to Cathie Kissick on the day of the search warrant
that there's 50 agents crawling all over us -- or, sorry, I think
it was 30 agents crawling all over us, and that if, if those
agents get Teresa Kelly's laptop, they'll know about the recycled
stuff.

Why was he worried about that, and why was he
communicating that in a PIN? Because Plan B was a crime, and
recycling it was designed to hide the Plan B. Defendant was
writing it in a PIN, not realizing it would be sent to the
government -- or provided to the government, and he was writing
about his knowledge of Plan B at that time. When he came into
court, he's conveniently forgotten all of that. He's forgotten
what Plan B is. He's forgotten what recycling is.

We submit to you that that alone is enough to know that
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if you can't believe the defendant on that absoclutely central
issue in this case, why should you believe him on anything?

You've heard from our coconspirators, who described Plan
B in detail. Five different coconspirators told you in detail
what Plan B was: Cathie Kissick, Desiree Brown, Teresa Kelly, Ray
Bowman, and Mike Wawrzyniak. And to be clear, their testimony
wasn't entirely consistent. They differed at times, because they
had different perspectives. They had different jobs.

Mr. Bowman testified that he didn't know what the Plan B
data was, but he thought it was made-up data. Mike Wawrzyniak,
who actually pooled the data, told you what it was. They were
double-sold loans, loans that had already been sold to Freddie,
WAMU, other banks. Teresa Kelly told you the same.

Desiree Brown told you that she didn't know what Plan B
was when she first started working with it but eventually learned
through working with the defendant and others. Desiree Brown also
told you she wasn't aware of the overdraft and sweeping or you
didn't hear any testimony from her about the overdraft and
sweeping before. So these witnesses all came at this from
different perspectives from their different jobs to describe what
happened.

Three of these witnesses also described to you how Ocala
Funding worked, and they described it in detail: Paul Allen, Sean
Ragland, and Desiree Brown. Importantly, Desiree Brown told vyou

that she didn't report to Paul Allen. In fact, the defendant kept
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her from talking to Paul Allen about treasury functions. Instead,
when they needed to decide what to do with Ocala Funding money,
where would she go? You saw the e-mails, and you heard her
testimony. She would go to the defendant to steal the money.

Why? Well, she's already been stealing money, as she
described it, with the defendant through Colonial Bank, through
Plan B. Why would she go to the CEO, who's not part of Plan B?
Instead, she went directly to the defendant.

In those silos, defendant told you that he kept Desiree
Brown from Paul Allen and from Delton de Armas and others because
he wanted them to have their own areas of information and not to
cross—-pollinate and learn from others. The reason the defendant
kept Desiree Brown from Paul Allen and, and Delton de Armas and
others is obvious and simple, and we submit to you that the reason
is simply that he did not want Paul Allen knowing about Plan B.
He kept a tight hold upon information, and he was the conduit
through which everything passed. The reason is he wanted to keep
the conspiracy under wraps. He had to protect himself.

You've seen the e-mails. You've seen the documents.
All of these things corroborate these witnesses. All of these
things support their stories.

You've heard the recordings with Desiree Brown and
Teresa Kelly. Those recordings, on those recordings, the
defendant says he's going to take the blame with Desiree Brown.

With Teresa Kelly, he tells her that he's giving her data. She
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needs to hang onto it so they can make Colonial's books look the
same as the data on his disk. He's coocking the books. That's why
he's giving her the data.

That information again doesn't show that these are
automatons on the stand, but instead corroborates their testimony
and shows that what was happening at the time of the conspiracy,
those e-mails, those transactional documents, match up with what
you heard in court and give you a basis for determining whether
they're telling you the truth.

If you have any doubts, though, about whether or not the
defendant knew that fake loans were being sold and fake pools of
loans were being sold to Colonial Bank through Plan B, consider
the defendant's own fake loans. This is the man who took out fake
loans in John Welch's name, took out loans on John Welch's
properties, took out loans on properties that didn't exist, took
out loans on a clubhouse, claiming it was seven different condo
units, and then has the temerity to come into court and tell vyou
that that's somebody else's fault. "That's not my fault. I was
just taking out notes."

Isn't it convenient that those notes happened to be
mortgage notes, those notes happened to be mortgage notes on
properties that don't exist, that are properties in other people's
names, notes that are —— that have no value? And isn't it
convenient that they're all the defendant's notes? They're all

helping the defendant take money out of the company.
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If you have any question about that, whether the
defendant was involved in Plan B and selling fake notes to
Colonial Bank, consider how he got $15 million out of Colonial
Bank to pay down his shareholder loan account, that due from
account. He sold Colonial Bank a 15 -- a fake pool of loans for

$15 million, took that money, claimed it was his, as you saw in
the e-mails, and then -- and the testimony, and then reduced his
own shareholder loan account.

So the defendant owes his company $15 million. He pays
that down. How does he get the money to pay his own loan account?
He steals it from Colonial Bank.

Let me quickly walk through some of the reasons why the
defendant's version of these events is simply not believable.
First, the defendant, as you've heard from multiple people, sold,
sold fake assets for eight years to Colonial Bank. The
defendant's company is the main beneficiary of this. The bank —-
I'm sorry, TBW obtained more than $3 billion through fake loan
sales and stolen money from Ocala Funding, and that went to
benefit not Cathie Kissick, not Teresa Kelly, not Desiree Brown,
Paul Allen, or Sean Ragland. That, that benefited TBW and the
defendant personally.

So if you are wondering who is behind this fraud scheme,
you can simply look at all the toys the defendant had. You can
look at all the, the jets, the boats, the houses, all of those

things, and look at that in comparison to what Desiree Brown, what
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Teresa Kelly, Cathie Kissick, and others got out of this scheme.
There's no question that they, they've acknowledged their
participation in this scheme, but the defendant was the one who
benefited. The defendant was the one who became magnificently
rich out of this scheme.

Now, there are a couple of arguments I Jjust want to
quickly deal with that the defendant has raised in his --
throughout the trial and in closing that we submit to you are
simply red herrings, and I want to deal with them quickly, and
frankly, I submit to you that they don't really need much more
time than to deal with them quickly.

First, the defendant has repeatedly referenced the AOT
agreement as some sort of basis for why Plan B was permitted. The
AOT agreement, as you may recall, was the agreement that said that
you cannot sell fake loans to Colonial Bank, but to the extent
that there are counterfeit or fraudulent loans, they can be
replaced down the road.

Common sense tells you that agreements don't approve the
sale of more than $500 million of fake loans to Colonial Bank.
That agreement is there simply to allow for, to the extent that a
borrower or a broker or somebody engages in some sort of fraud,
for that loan to be replaced down the road, not to permit the
chairman of the company, of one of the country's largest mortgage
companies in the country, to engage in an eight-year scheme of

selling fake loans.
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They also tell you there's no —-- in the opening, they
told you there was no hole in the books, and now in closing they
chide the government for continuing to talk about the hole. Well,
that's because we submit to you it's been definitively proven that
there was a gigantic gaping hole at Colonial Bank and at Ocala
Funding, and so they've abandoned that argument.

You heard from Neil Luria, you heard from Ray Peroutka,
but to be clear, it truly doesn't matter if there's a hole there.
Selling fake assets to Colonial Bank is in and of itself a crime
whether or not there's any hole.

Take a look at Government —— I'm sorry, at the Jjury
instructions on page 38 of the jury instructions that the Jjudge is
going to give you, and it's going to say that it doesn't matter
whether a fraud scheme is successful in order for you to find that
there was conspiracy, and the judge will also instruct you on page
52 that no one needs to even lose any money. Obviously, here
people lost money, but we don't need to even prove that.

The defense also talks about the TARP funds, and we
think that this argument the defense makes is emblematic of a lot
of what you'wve heard from the defense in this case, and that is
that they argue that this, this agreement on March 31 was not a
final agreement.

As you've heard, the evidence is that there was a signed
agreement on March 31 that was submitted to the SEC, that was

filed publicly and was submitted to the FDIC, and later there were
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amended agreements. Now, the fact that there were amended
agreements does not change the fact that on March 31, there was a
signed agreement, signed by the defendant that said here are the
investors in Colonial Bank in this capital raise.

It was a definitive agreement by its very definition.
That it might change down the road has no bearing on whether or
not at that point in time the defendant thought or believed or was
representing to the FDIC and others that two investors in
particular were, in fact, investors: EJF and South Towne. The
fact that they weren't, that they didn't know they were investors,
and that the defendant put the money in for them and stole that
money from Ocala Funding, we think, is indicative of what this
fraud scheme is really about.

THE COURT: Mr. Stokes, you've got one more minute.

MR. STOKES: Thank you, Your Honor.

I just in this last minute want to touch briefly on one
last issue with the credibility of the government's witnesses.

You have their plea agreements. You can see what's —— and you saw
them on the stand. You can certainly consider what motives they
had to lie and what motives they had to tell the truth.

We submit to you that the plea agreement provides that
there's a structure and that provides that if they lie, they can
be punished for that for, for lying, and their plea agreements can
be yanked. You can certainly consider that in your determination

as to whether they were telling you the truth.
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You can also consider what they didn't say. They didn't
take the stand and tell you elaborate details of conversations
with the defendant eight-nine -- seven-eight years ago. They
didn't come and tell you about the defendant said to them, "Hey, I
am guilty, and I am going to jail," and let me tell you in
explicit and exquisite detail what he said. If they'd come in and
said those sorts of things, you, of course, would say they're not
believable.

We submit to you that what they did say, the limited
information they provided, the limited conversations they
provided, that's the hallmark of, of authenticity. That's because
people's memories fade. They can't remember everything. They're
talking about conversations and events six, seven, eight years
ago, and we submit to you that that is the, the mark that their
testimony was truthful.

The defendant has been —- sold a story to Cathie Kissick

and Teresa Kelly for eight years, told them a story that the

check's in the mail. We're going to get there. We're going to
fix this. We're going to take care of this problem, this hole at
Colonial Bank. Check's coming. Just wait. Just give us a little

bit more time.

In court today, the defendant is trying to sell you the
same story. Defense counsel stood up here and told you it's the
government's fault. If we hadn't shut down this fraud, that he

could have dug himself out if we'd only given him a little bit
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longer.

That check's not in the mail. That check's not coming.
That check was never sent, because the defendant didn't have the
money. Instead, he stole the money from Colonial Bank and Ocala
Funding.

We ask you to go back and deliberate, consider the
evidence, and then return the only verdict that this evidence
supports, and that is, the defendant is guilty on all counts.

THE COURT: All right, ladies and gentlemen, I'm
actually going to change our schedule, because it occurred to me
that if I give you a break now, then we still have lunch to deal
with, so I think it would be better for you to go to lunch now and
come back at 20 after, and then I will give you the instructions,
all right?

Please remember the case is not over yet, because you
can see the law is a bit complicated, and until you get the legal
structure which you have to use in deciding the facts of this
case, you don't have the whole picture. So do not in any respect
begin your deliberations. Again, avoid any contact with anyone
who might talk to you about the case, and we'll see you back here
at 20 after. Thank you.

(Recess from 12:21 p.m., until 1:20 p.m.)
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PROCEEDTINGS
(Defendant and Jury present.)

THE CLERK: Criminal Case 10-200, United States of
America v. Lee Bentley Farkas. Would counsel please note their
appearances for the record.

MR. STOKES: Good afternoon, Your Honor. Patrick
Stokes, Charles Connolly, Paul Nathanson for the United States.
With us is Scott Turner from the FBI and Jen Gindin from the
Department of Justice.

THE COURT: Good afternoon.

MR. CUMMINGS: Good afternoon, Your Honor. William
Cummings, Bruce Rogow, Craig Kuglar, and Zahra Karinshak. The
defendant, Mr. Farkas, 1is here of course.

THE COURT: All right. I understand the jury has
reached a verdict. Is that correct?

FOREPERSON OSBORNE : We have, Your Honor.

THE COURT: If you'll please hand the form to the court
security officer? OQkay.

All right, Ms. Osborne, you have filled everything out
appropriately. I'll have the clerk read the wverdict.

THE CLERK: Would the defendant please stand and face
the jury.

In the matter of Criminal Case United States of America
v. Lee Bentley Farkas.

"As to Count 1, (a) On Count 1 of the indictment,
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1 |conspiracy to commit bank fraud, we, the jury, unanimously find

2 |the defendant, Lee Bentley Farkas: Guilty.

3 " (b) On Count 1 of the indictment, conspiracy to commit

4 |wire fraud affecting a financial institution, we, the jury,

5 |unanimously find the defendant, Lee Bentley Farkas: Guilty.

6 "(c) On Count 1 of the indictment, conspiracy to commit

7 | securities fraud, we, the jury, unanimously find the defendant,
8 | Lee Bentley Farkas: Guilty.

9 "Count 2. On Count 2 of the indictment, bank fraud

10 |occurring on or about November 19, 2008, we, the jury, unanimously

11 | £find the defendant, Lee Bentley Farkas: Guilty.

12 "Count 3. On Count 3 of the indictment, bank fraud

13 |occurring on or about January 6, 2009, we, the jury, unanimously

14 | find the defendant, Lee Bentley Farkas: Guilty.

15 "Count 4. On Count 4 of the indictment, bank fraud

16 |occurring on or about May 29, 2009, we, the jury, unanimously find

17 | the defendant, Lee Bentley Farkas: Guilty.

18 "Count 5. On Count 5 of the indictment, bank fraud
19 |occurring on or about June 18, 2009, we, the jury, unanimously
20 | find the defendant, Lee Bentley Farkas: Guilty.

21 "Count 6. On Count 6 of the indictment, bank fraud
22 |occurring on or about June 30, 2009, we, the jury, unanimously
23 | find the defendant, Lee Bentley Farkas: Guilty.

24 "Count 7. On Count 7 of the indictment, bank fraud

25 |occurring on or about July 6, 2009, we, the jury, unanimously find
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the defendant, Lee Bentley Farkas: Guilty.

"Count 8. On Count 8 of the indictment, wire fraud
occurring on or about March 30, 2009, we, the jury, unanimously
find the defendant, Lee Bentley Farkas: Guilty.

"Count 9. On Count 9 of the indictment, wire fraud
occurring on or about April 1, 2009, we, the Jjury, unanimously
find the defendant, Lee Bentley Farkas: Guilty.

"Count 10. On Count 10 of the indictment, wire fraud
affecting a financial institution occurring on or about May 13,
2009, we, the jury, unanimously find the defendant, Lee Bentley
Farkas: Guilty.

"Count 11. On Count 11 of the indictment, wire fraud
affecting a financial institution occurring on or about May 18,
2009, we, the jury, unanimously find the defendant, Lee Bentley
Farkas: Guilty.

"Count 14. On Count 14 of the indictment, securities
fraud occurring on or about March 2, 2009, we, the jury,
unanimously find the defendant, Lee Bentley Farkas: Guilty.

"Count 15. On Count 15 of the indictment, securities
fraud occurring on or about April 1, 2009, we, the Jjury,
unanimously find the defendant, Lee Bentley Farkas: Guilty.

"Count 16. On Count 16 of the indictment, securities
fraud occurring on or about May 8, 2009, we, the jury, unanimously
find the defendant, Lee Bentley Farkas: Guilty."

Signed by Foreperson Jeanne M. Osborne on April 19,
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1 ]12011.

2 Ladies and gentlemen, is this your unanimous verdict?

3 (A1l Jurors nodding heads.)

4 THE COURT: Does either side wish to have the jury

5 |polled?

6 MR. ROGOW: Yes, Your Honor.

7 THE COURT: All right, Mr. Rogow.

8 What that means, ladies and gentlemen, is we're going to

9 |ask each one of you individually if you agree with all the
10 |verdicts that were just read in open court, all right?
11 THE CLERK: Juror No. 18, Sanjoy Chakraborty, is this
12 | your unanimous verdict?
13 JUROR CHAKRABORTY: Yes.
14 THE CLERK: Juror No. 54, Chrystn Definis, is this your
15 |unanimous verdict?
16 JUROR DEFINIS: Yes.
17 THE CLERK: Juror No. 10, James Beitzel, is this your
18 |unanimous verdict?
19 JUROR BEITZEL: Yes.
20 THE CLERK: Juror No. 73, Jeanne Osborne, is this your
21 |unanimous wverdict?
22 FOREPERSON OSBORNE: Yes.
23 THE CLERK: Juror No. 50, Deborah Homburger, is this
24 | your unanimous verdict?

25 JUROR HOMBURGER: Yes.
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THE CLERK: Juror No.

your unanimous verdict?

JUROR BROWN: Yes.

THE CLERK: Juror No.

unanimous verdict?
JUROR ROGERS: Yes.

THE CLERK: Juror No.

unanimous verdict?

JUROR HILLPOT: Yes.

THE CLERK: Juror No.
unanimous verdict?

JUROR FISHBACK: Yes.

THE CLERK: Juror No.
unanimous verdict?

JUROR SHOEMAKER:

THE CLERK: Juror No.

unanimous verdict?

JUROR DEGEN: Yes.

THE CLERK: And Juror

unanimous verdict?

JUROR YOUNG: Yes.
THE COURT:
MR. ROGOW:
MR. STOKES:

THE COURT:

Yes.

All right.

15,

84,

49,

37,

91,

29,

No.

Ladies and gentlemen,

Clifford Brown, Jr., 1is this

Magdalene Rogers, 1is this your

Russell Hillpot, is this your

Michael Fishback, is this your

Jean Shoemaker, is this your

Philip Degen, is this your

105, Derek Young, is this your

Is there anything further for the jury?
Nothing further.

Not for the government.

I want to
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thank you then on behalf of the parties and the Court for your
diligent service as jurors. As Mr. Rogow said to you in his
closing argument, serving as a juror in one of our cases is one of
the highest civic callings that we have for any citizen.

It is never easy sitting in judgment of another human
being, and I think you can understand that wvery well, having spent
a day and a half wrestling with this evidence as jurors and also
the two weeks preceding that listening to evidence. We depend
upon people Jjust like you to be willing to sacrifice time from
your busy lives to come into a court like this one and hear this
type of evidence and then have to make the very difficult
decisions which judges have to make. So we all appreciate the way
in which you went about this service, and I want to thank you.

Now, you should know that from this point on, you are
free to discuss the case and your experience as a juror if you
want to. That's your First Amendment right. We do have a rule
that prohibits the attorneys or those folks working for them from
actually contacting any Jjuror, and that should not happen.
However, you are free if you wish to to contact anybody. You're
also free to not contact anyone, and if anybody wants to talk to
you about the case and you don't want to, you just tell them you
don't want to.

I would strongly suggest that you respect the dignity of
the process and your fellow and sister Jjurors in any comments that

you do make. Again, think of yourself as a Jjudge and what would
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be appropriate for a judge to say or not to say.

But I want to thank you again, and at this point, vyour
service is complete. So you can leave, and please check in with
the Clerk's Office just so they know to take care of the parking
and those other logistics. But once again, thank you. We're
going to stay in session because we have some logistical matters
to take care of now. Thank you. You're excused.

(Jury excused.)

THE COURT: All right, I'll direct that the judgment --
judgments be entered today as to the findings of guilt. I'll
direct that any posttrial motions be filed within ten days, and we
need to set this case for sentencing.

At this point, the Probation Office, I know, is
preparing presentence reports for several of the folks who
testified, but I think it will still take them some time to
prepare, and, of course, counsel need time to prepare their
positions, so I'm thinking about sentencing on Friday, July 1.
Does that work on your calendars?

MR. ROGOW: Yes, Your Honor.

MR. CUMMINGS: It does for me, Your Honor.

THE COURT: Any objection from the government?

MR. STOKES: That works for the government.

THE COURT: Does that work for you-all? That will be at

I'm not aware of any issues that have arisen during the
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10
1 |trial that would need to have any changes made to the bond.
2 MR. STOKES: Your Honor, we do seek remand and a change
3 |to the bond. Under 3143(a) (1), the law provides that his bond
4 | shall be remanded unless the defense proves by clear and
5 | convincing evidence that he's not a risk of flight, and we can
6 |certainly ——- the burden shifts to the defense.
7 We can certainly discuss some of the reasons why we do

8 |think that he has been and continues to be a risk of flight, and
9 |we think that risk has, has increased substantially now that he's
10 |been convicted and faces what is clearly potentially a life
11 | sentence.
12 THE COURT: Mr. Rogow, do you want to respond, or
13 |Mr. Cummings?
14 MR. ROGOW: Mr. Cummings is going to respond.
15 MR. CUMMINGS: Your Honor, we note that two of the
16 | so-called coconspirators are, have pled guilty to 30 terms —-
17 |1349, which carries a term of 30 years, a substantial sentence,
18 |and they're on $50,000 PR bond.
19 There's been —-—- Mr. Farkas has the report he's received
20 |earlier this week before last from the probation officer of the
21 | Pretrial Services. Mr. Coomer in Ocala has found absolutely no
22 | irregularities in Mr. Farkas's behavior. He knows exactly where
23 |he is at all times, and Mr. Farkas has absolutely no blemishes
24 |whatsoever. He's been here at all times when the Court's required

25 |him to be here for motions last fall and early this year as well
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as every day of this trial.

He's had absolutely no -- made no attempts whatsocever,
there's no indication whatsocever that he has been a flight risk
from the time that this all began in July of last, last year.

The government attempted in the —- although I was not
present at the bond hearing and detention hearing in Ocala back in
mid-June to convince, persuade the magistrate judge down there
that he was a flight risk and the magistrate Jjudge found there was
no offshore bank accounts, as the government had alleged in his
court, and set terms —-— conditions of release, and he's met those
terms ever since.

So to suggest that he has been a flight risk, I think,
is, is not well founded anywhere, but his, his record of adherence
to all the terms and conditions since last June and July, when he
was here before Your Honor at his arraignment, speaks very well
that the bond conditions should remain the same.

He has business interests to conclude and wrap up, no
question about it. He knows he's going to be serving some time,
but he, he has affairs to take care of. I think it's appropriate
that he remain on bond.

THE COURT: All right. Mr. Stokes, do you have any
specific information you want to bring to the Court's attention on
this issue?

MR. STOKES: Your Honor, we raise a number of issues.

One, certainly it's, it's -- we think the reason that 3143 (a) (1)
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applies the shift in burden to the defense is because at this
point, there's a substantial change in circumstances. He's now a
convicted felon, and he is facing -- this is a $3 billion fraud.
He's facing under the guidelines, we submit, what would be a life
sentence under the guidelines. We recognize, of course, the Court
can depart from that.

With that in -- with his age as well, even a substantial
sentence well below a life sentence under the guidelines would
still be in effect -- could in effect be a life sentence for him.

Mr. Farkas has, we submit to the Court, has lied on the
stand under oath. He did not need to take the stand. He didn't
have to take the stand. He made a choice to take the stand and
lied about Plan B.

We submit that the jury's verdict confirms that. If the
jury believed him, they would have had to have acquitted him.

They obviously chose -—- decided that they did not believe him, so
the fact that he took the stand and lied under oath, I think,
calls —— increases and heightens the flight risk even more.

We would also point out, Your Honor, that after -- prior
to indictment but after the search warrant in this case,

Mr. Farkas transferred substantial assets, millions of dollars'
worth of assets into the names of other individuals. He qgquitclaim
deeded properties into the names of several other individuals. He
transferred vehicles and homes into the names of an ex-partner of

his and millions of dollars' worth of properties that the
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government raised in Florida and has not had an opportunity to
argue before this Court, but that has caused the government
tremendous concern.

Now, to be clear, we're not alleging that he did so
after indictment. This was before indictment, but clearly,

Mr. Farkas understood that he was the focus of this criminal
investigation.

These were highly questionable transactions. He's
maintained he's had no money. All this money was moved into
another individual's name and, we submit, is cash that was
squirreled away in another individual's name. Assets could be
readily liquidated and made available for him to flee.

In addition, Mr. Farkas was involved with a series of
institutions that are —-- that go by the names of AME Financial
Corporation, LendX, and United Funding Mortgage. At the time
after the search warrants were executed in this case in August
2009 in which a bankruptcy judge —— I'm sorry, in which in a civil
action a judge in Florida found against an individual a
substantial fine in connection with a sexual discrimination
lawsuit, that individual then with the assistance of Mr. Farkas
and others transferred money out of the institution AME through a
series of other companies, being LendX and United Funding
Mortgage, and Mr. Farkas assisted with this, in order to hide
assets for that entity, and Mr. Farkas, using two other

individuals, funneled money through those individuals into those
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other entities so that this individual and Mr. Farkas could
continue to operate this business without their names being
associated with it.

All of these issues cause us tremendous concern.

They're not directly related to this case, it was directly related
to bankruptcy proceedings, but they show a willingness to, to
flout court orders, to flout the oath, and shows a near complete
disregard for the, for the, for the orders of other courts.

We think in this situation where he's now been convicted
of a 83 billion fraud and faces a substantial jail sentence, we
think the, the risk of flight is simply too high to allow him to
remain free.

THE COURT: I don't recall, and I took pretty careful
notes during this trial, any reference to AME, LendX, or the other
entity.

MR. STOKES: That's correct, Your Honor. That did not
come up in this trial.

THE COURT: All right. You need to give me more
specific detail as to what you're talking about in that respect.

MR. STOKES: Your Honor, what I'll proffer to the Court
is that AME is an entity that was operated by an individual by the
name of James Pefanis, P-e-f-a-n-i-s. Mr. Pefanis was found
liable in a sexual discrimination —- or sexual harassment lawsuit,
and a substantial sum was awarded against him.

THE COURT: And when was that?
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1 MR. STOKES: That was in 2009, I believe, late 2009.
2 THE COURT: All right.
3 MR. STOKES: And in connection with that lawsuit, the

4 | judge attached assets at Mr. Pefanis's mortgage company called

15

5 |AME. After that was done, with the assistance of Mr. Farkas and a

6 | Sean Murla, M-u-r-l-a, assets were transferred out of AME and

7 |transferred to an entity called LendX, L-e-n-d-X, all one word.

8 THE COURT: Now, what exactly do you allege Mr. Farkas

9 |did in terms of that transaction?

10 MR. STOKES: Mr. Farkas —-—- we allege that Mr. Farkas,

11 |one, allowed assets to be pulled out of AME and transferred to

12 | LendX after AME had already been placed in bankruptcy, and money

13 |was then transferred —-

14 THE COURT: I'm sorry, how could he do it if he doesn't

15 | have any connection to the company?

16 MR. STOKES: That's correct. He was not an officer of

17 | the company. Nonetheless, he with Mr. Murla and his acquaintance,

18 |Mr. Pefanis, worked together to move money out of the, out of the

19 |entity.

20 THE COURT: How did they do it?

21 MR. STOKES: Your Honor, as I understand it, they did
22 la —— if I may, what they did was they moved money -- assets from

23 |AME were moved to LendX, and then new money was put into LendX
24 | through another entity that Mr. Farkas and Mr. Murla both

25 | controlled.




Case 1:10-cr-00200-LMB Document 266 Filed 04/20/11 Page 16 of 26 PagelD# 4429

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

16

The Court's indulgence?

Your Honor, Mr. Farkas, as I understand it, was one of
the primary funding sources for these entities through a property
that he owned and then quitclaim deeded or transferred title to
Mr. Murla, who then took out a mortgage loan on that property and
then re-funded these entities.

When the judge in the civil case against Mr. Pefanis
realized this had happened, he -- the judge attached -- issued an
order attaching the, the property in LendX, and then this property
was then stripped out of LendX and moved to United Funding
Mortgage. This is just hopscotching between entities and moving
money through different entities.

The money was then moved out of United -- I'm sorry, out
of LendX through an entity known as National Title Group that was
an entity that was owned by two individuals including Sean Murla,
Mr. Farkas's ex-partner. Mr. Murla, his name did come up at
trial, was known within the company as, he was a photographer and
was involved in decorating at —--

THE COURT: All right, I heard that name.

MR. STOKES: —-—- the company.

Mr. Murla, when he and Mr. Farkas ended their
relationship, approximately between six and twelve months later,
Mr. Farkas began transferring vehicles and wvarious residential
properties into his name, and Mr. Farkas had previously claimed

that that was done as part of a quasi-divorce settlement, but this
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was done after the search warrants were executed.

Some of those properties, one of those properties in
particular, the money from that was then transferred to this
entity LendX and then ultimately to United Funding Mortgage.

Mr. ——

THE COURT: You said some of that was done after the
search warrants were executed?

MR. STOKES: Yes, it was done —-- all of that was done
after the search warrant but prior to the indictment in the case,
in this case.

Now, Mr., Mr. Murla did not have substantial means.
Suddenly he is given millions of dollars by Mr. Farkas through
transfer of assets and put in his name, and this money is then
transferred to Mr. Pefanis and others to operate this business.

Mr. Farkas has been deposed in connection with those
proceedings and has claimed -- he and Mr. Murla claimed at wvarious
times that they had —-- that Mr. Farkas had no control or
involvement in these entities, and it ultimately came out that
Mr. Farkas, in fact, was paying the payroll for these entities and
was funding them, we believe, for the purpose of acting as the
shadow or de facto head of the company and so that he could
continue to earn money in the mortgage business without having his
name associated with it so the government wouldn't be able to
attach his assets.

I have to acknowledge certainly that last part is the
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government's —-- is, you know, certainly an inference drawn from
the government. We don't have any interviews in which anybody
directly made that point.

We've recently been contacted by an individual's
attorney to whom Mr. Farkas also transferred assets in, I believe,
in, certainly in 2010 after the search warrant, and this was an
individual with whom Mr. Farkas had a relationship and purchased a
property with TBW funds and then transferred that property
post—-search warrant to this individual through a quitclaim deed
for, if I'm not mistaken, $10, in other words, gave this person
that property for $10, and —— I'm sorry, I'm sorry, Your Honor,
there were a number of properties transferred with quitclaim deeds
for $10.

This property was transferred on paper for approximately
$120,000, and this individual's attorney has recently contacted us
and informed us that, in fact, there was no money paid for that,
that money was transferred for free to this individual. The
documents are falsified to indicate that money was actually paid
for this document.

There's, there's millions and millions of dollars' worth
of assets transferred into other people's names, with false
documents and for free. We believe these assets are transferred
to these individuals who had no stake in purchasing those assets
and were paid for with TBW money. These assets were transferred

to these individuals precisely for this sort of event so that
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Mr. Farkas would have substantial sums of money at his
availability should he need it.

And again, now that Mr. Farkas is facing such a
substantial jail sentence, we think it's, it's appropriate that,
that he be remanded.

THE COURT: All right. Counsel, this may or may not be
new information to you-all. Do you need a few moments to huddle?

MR. CUMMINGS: Well, let me just say this, Your Honor:
We've heard in several of the hearings we've had before this Court
last fall reminiscence of this same kind of allegations of
property transfers and things of that nature all pre-indictment
from Mr. Stokes, and we heard it all the time, and we kept asking
Mr. Stokes to give us some basic information so we could respond
or deal with that, and we've had no details except the same kind
of, you know, general allegations.

It has nothing to do with Mr. Farkas's adherence to all
the rules required when he, since he's been on bond since June
15th or 16th of last year, and the report of the Pretrial Services
as to his adherence to all their requirements for travel, the
Court has given him some travel allowances, and he's always
followed that, all those requirements and restrictions.

The government has an interest in tracing Mr. Farkas's
property in terms of the, of the forfeiture claim. They certainly
seem to have a lot of information which they haven't really shared

the details with us about except Jjust now in the last few minutes,
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and that's, that's a property claim.

All of that was known prior to -- or most of it was
known prior to the indictment, and a lot of that was raised in
general terms at the, at the hearing, the detention hearing in
June in Ocala, and we've heard it several times before Your Honor
as we've had other motions in front of you. It has nothing to do
with any change whatsoever in Mr. Farkas's behavior or attendance
since last June.

Mr. Murla had counsel for all this period of time
since —-- he was on the Do Not Contact list, Mr. Murla was, along
with all of Mr. Farkas's other associates at TBW and several of
those, of course, at Colonial Bank, and he adhered to all of that.
There was never any violation. In fact, for most of this period
of time, Mr. Murla was represented by counsel, who I spoke with on
several occasions, who made very clear and sure that his client
and Mr. Farkas never had any contact.

I mean, he was concerned because he felt that his

client, Mr. Murla, was under investigation by the government, so
he was very firm to make sure that there was no violation by his
client and we made wvery sure no violation by our client,
Mr. Farkas, of communication between those two individuals.
Mr. Murla has been mentioned here, of course, several times by
Mr., by Mr. Stokes.

But the point of this is that there's —-- the

representation to Your Honor about his potential flight doesn't,
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doesn't sustain any —-- doesn't stand to suggest there's any
further risk of flight than there was last, last summer, when he
made several of these allegations to the magistrate judge last —--
in Ocala.

And as I said before, we have two, two other people in
this, in this case who have 30-year sentences facing them, and
they're out on $50,000 PR bond. A dramatic difference —-

THE COURT: Well, one of the differences, though,
between those two —-—

MR. CUMMINGS: I don't —— there are differences, no
question about that. I don't mean to suggest that they're in any
way directly parallel, but the fact is that when the Court asked
about any further facts to suggest he's more of a risk of flight,
we're talking about financial dealings that happened all prior to
the indictment is what I'm saying, and all that is history.

They know about all of that. We've asked them for
details so we could respond to it and deal with it. We'wve had no
such communication or details about it, Jjust, you know, these
general allegations about how he's been doing things allegedly
improper on property transfers.

THE COURT: All right.

MR. CUMMINGS: And he did, as the Court -- when he paid
off his, his CJA bill in late November-early December this past
year, that was all with borrowed funds. I know the person he

borrowed the money from. He clearly was, you know, he's indebted
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to that person for that, for that substantial payment. He didn't
reach into some secret fund that he had and write a check. I
mean, this was —-

THE COURT: I thought that came from the insurance
policy.

MR. CUMMINGS: No, no. The insurance policy money
started as of, as of November, late November, and they made it
very clear they were not paying retroactively. It was purely
prospectively.

THE COURT: Well, the difficulty I have in this case 1is
that as the government points out, the statute does provide a
different environment in which to evaluate the bond issue once a
person has been convicted, especially when he's looking at a
significant period of incarceration, and the other problem I have
is that I agree with what must have been part of the jury's
finding that Mr. Farkas did not -- was not honest when he
testified from the stand, and while a defendant has an absolute
right to testify on his own behalf, he doesn't have license to
lie.

The testimony on the Plan B, as the government focused
in its closing argument, was, was vivid, and it was very clear to
the Court and, obviously, to the jury that that was not truthful,
and the Court therefore is faced with this, with this factual
situation.

I have a defendant who's been convicted of 14 or so
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felony convictions, is looking at a significant potential jail
sentence, who has not told the truth on the stand, and who appears
to have been involved not Jjust in this case but in other
activities of trying to get around legal requirements. If there
was an attachment on property and he's helping somebody get around
that, that's trying to skirt around the law.

I think the time has come in this case for the defendant
to start recognizing what he has done is very serious, and
therefore, I am going to grant the government's motion and wvacate
the order setting conditions of release. Mr. Farkas will start
getting credit against the ultimate sentence in this case for the
time he goes into custody. So we have the marshals, and the
defendant is going to be remanded at this time.

I don't think there are any other issues we need to
address, are there? Other than the forfeiture. Now, that's
another matter, and if that's going to be an extended hearing, we
don't want to do that on the day of sentencing, so I want you,

Mr. Stokes, to get together with counsel and determine first of
all if you can what type of a hearing it's going to be.

It would be to the Bench, and I don't know whether it
will reguire evidence or whether it will be agreed to, but if
there's going to be an evidentiary hearing, it needs to be earlier
that week. I don't want to do it on Friday, and, in fact, we
could probably accelerate the sentencing to a date earlier in that

week, but I'm setting gquite a few cases Thursday for trial, so I'd
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like to know by close of business tomorrow if you—-all have an idea
about that so that I can schedule that hearing, but it should be
the same week.

MR. CUMMINGS: You're suggesting the last week in June,
just before the, just before lst of July? Is that the week you're
talking about?

THE COURT: We have -- currently, we have the sentencing
scheduled for Friday, July 1.

MR. CUMMINGS: Right.

THE COURT: But the week of June 27, right now I'm
available all four of those days before the sentencing date. It
would make sense i1f we're going to have any kind of an extended
hearing on forfeiture.

MR. CUMMINGS: I think we need to talk with government
counsel.

THE COURT: Yes. So if you can, Jjust let me know by
close of business tomorrow, because when I go to set my docket
for ——

MR. CUMMINGS: That week.

THE COURT: —— all these cases, I have pretrials on
Thursday, and I have several cases I need to set in the next two
months, all right?

Mr. Rogow, was there something you wanted the Court to
address?

MR. ROGOW: Yes, Your Honor. With regard to the
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representations that Mr. Stokes made, I am not sure that they are
as accurate as he has stated them to the Court, although I do
believe that he believes they are, and what I would like to have
is an opportunity to be able to respond to them before the Court
makes a final decision with regard to the remand. I mean, we are
just hearing many of these things for the first time.

I certainly agree with Mr. Cummings that all these
things happened before the June indictment, and he has, of course,
had a perfect record since then. So the fact that, that this is
new information and the fact that he has had a record, if we could
have a hearing next week sometime and let him remain at liberty
until next week and try to address these, these issues?

THE COURT: Well, I'm certainly willing to give you an
opportunity to have a hearing, but in the meantime, because I need
to make sure that the defendant is present for sentencing, I'm
going to have him remain in custody. If you want a hearing next
week and you have cogent evidence that would meet that clear and
convincing standard, I will certainly entertain it, but at this
point, I need to be sure that Mr. Farkas will be here in July for
sentencing, and this is the only way that I feel comfortable based
upon the information that's presently before me. And as I said,
quite frankly, as well, the defendant's testimony during this
trial, that gives the Court concern, and therefore, I'm not going
to change that decision.

So you can let me know. In fact, let's see, next week
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is the week of the 25th. I'm pretty clear most of that week
except for, except for Thursday, April 28. I've got a matter.
you've got plenty of scheduling opportunities, all right?

MR. ROGOW: All right, thank you.

THE COURT: All right. Anything further on this case?
No?

MR. STOKES: Not from the government.

THE COURT: Then the defendant is remanded, and we'll
recess court for the day.

(Recess at 5:28 p.m.)
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1 THE CLERK: Criminal case 10-200, the United States

2 of Americas versus Lee Bentley Farkas.

3 Would counsel please note their appearances for the

4 record.

5 MR. STOKES: Good morning, Your Honor. Patrick

6 Stokes, Charles Connolly, Paul Nathanson, Robert Zink, and

7 Jeanette Gunderson from the Asset Forfeiture and Money

8 Laundering Section, for the United States, Your Honor.

9 THE COURT: All right.
10 MR. ROGOW: Bruce Rogow, William Cummings and Craig
11 Kuglar for the defendant, Lee Farkas.
12 THE COURT: All right. This matter comes on both for
13 a hearing on the issue of forfeiture and then also for a final
14 sentencing. Are the parties ready to proceed?

15 MR. ROGOW: We are, Your Honor.

16 THE COURT: All right. I think I want to hear first
17 on the forfeiture issue because I need to have forfeiture

18 numbers in the final judgment order.
19 And so, who is going to be arguing that for the
20 Government?
21 MR. STOKES: Your Honor, Mr. Nathanson is going to be
22 addressing the forfeiture issues.
23 THE COURT: All right.
24 MR. NATHANSON: Thank you, Your Honor.
25 THE COURT: Now, just procedurally, as I recall, I

Norman B. Linnell OCR-USDC/EDVA (703)549-4626
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want to make sure the record is clear on this, there was a
forfeiture count in the indictment. And a defendant does have
a right to have the forfeiture issue heard by the jury if the
defendant is convicted. Although in this case I guess we
decided that that was not appropriate.

So, 1in any case, it has been left to the Court to
decide the forfeiture issue?

MR. NATHANSON: That's correct, Your Honor. Prior to
trial we filed a brief setting out why it wasn't a jury issue,
and the defendant did not object to that.

THE COURT: All right. So, that's the procedural
background. All right.

MR. NATHANSON: Yes, Your Honor.

THE COURT: Mr. Nathanson, in particular I want you
to address the defendant's filing that came in, I think on the
28th of June. 1In part, as you know, they are arguing that some
of the numbers that you are arguing for would not be
appropriate because the moneys have in fact either been paid
back-- So there is no basis to argue that that was some sort
of illegal proceeds which the defendant received for these
activities.

MR. NATHANSON: Absolutely, Your Honor. And that's
what I am prepared to address primarily now. I think most of
the other issues have been addressed in our various filings.

I would be happy to answer questions about those

Norman B. Linnell OCR-USDC/EDVA (703)549-4626




